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PREPACE TO THE TENTH EDITION 

Changes of very great importance and of a very fundamental 
character have taken place in the structure of the Indian polity 
during the course of the last few months. An attempt has been 
made to make the information m this new edition as up-to-date 
as possible The Introduction gives a brief survey of all important 
developments that have taken place recently, including the 
passing of the India Independence Act 1947 

M E. P. 

Bombay 
July 1947 


PREFACE TO THE FIRST EDITION 

I HAVE attempted in the following pages to describe the growth 
of British administration in India from the days of the East 
India Company to the present times The book is mainly 
intended for Intermediate Arts students of Bombay University 
and I hope it will prove interesting also to the general reader 
It had to be bi ought out in difficult circumstances After the 
manuscript was handed over to the Aryabhushan Press m Poona, 
a disastrous fire reduced, along with many other valuable things, 
the printed matter to ashes, with the result that printing had 
to be done hurriedly again and the book brought out m less than 
a fortnight’s tune But for the willing and cordial help rendered 
to me by mv fiiends, Mr H P Desui, M A , of the Bombay 
Chronicle, and Professor Y D .Toshi of Suiat, and by the manage- 
ment of the Bombay Chronicle Press, the book would not have 
seen the light of day so soon I am therefore extremely thankful 
to them. 

I must also express my sense of gratitude to Professor P A, 
Wadia for kindly going through a large part of the manuscript 
and for making valuable suggestions 


SUHAT, 1926 


MRP 
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IM'EODtJCTlON 

The rejection of the Cnpps Offer by the Indian political parties 
and the subsequent 'Quit India’ Eesolution passed by the Ibdisn 
National Congress in August 1942 led to a deterioration in the 
political situation in India A vigorous campaign was launched 
against the Government , all the important leaders of the Congress 
were detained in jail without trial for an mdefimte period, many 
restrictions were imposed on ordmaiy civic life Popular govern- 
ment had ceased to function m most of the provinces since the 
end of 1939 and its place was taken by a purely bureaucratic 
rule The Viceroy’s Executive Council had indeed been 
expanded and considerably Indianized in 1941 and 1942. but the. 
discontent of the people against the existing constitutional posi- 
tion continued to be as acute and widespread as ever 

In England, a Coalition Goiernment which was in tact pre- 
dominantly conservative in character appeared to be hrmly en- 
trenched m pow’er This helped to accentuate the sense of 
pessimism which had aiisen m the Indian mind because many 
leading members of that Government were known to be holdmg 
pronounced imperialistic views On the other hand, the vicis- 
situdes of Woild War II and the ideological aspirations and 
lojulties that it had inspired were also exercismg a powerful 
influence on the Indian miud. 

U HINDU-MUSLIM DEADLOCK 

Meanwhile, the communal conflict between the Hindus and 
Muslims spiead more bitterness and antagonism The Muslim 
League, the most representative organization of the Mussalmans 
in India, began to propound the two-nation theory insisting that 
Mussalmans are not lueiely a minority but a separate and 
distinctive nation with its own religion, laws and culture and 
having nothing in common with the Hindus Thev demanded 
that in the tutuie constitutional set up of India there must be 
carved out, out of Indian teiritory, a separate sovereign Muslim 
State which was to be designated as Pakistan That alone could 
assure them their legitimate freedom 

The Congress and the Hindus generally did not accept the 
two-nation theory They held that history belies the contention 
that there is nothing common between the Muslims and Hindus. 
Centuries of close contact and common hfe in the same land 
had produced m many ways a remarkable synthesis of the Hindu 
and Mushm cultures and the last few decades had witnessed 
the growth of an Indian nationalism ii respective of religion or 
community. Besides, a large majority of Mussalmans in many 
parts of the country were originally Hindus who were converted 
to Islam. It was uiged that religion by itself does not suffice 
B 



1 iN^ftODUCTlON 

4io constitute the concept of nationhood which is much mofe 
generic and mclusive The Congress was therefore strongly 
opposed to what they described as the vivisection of India and 
insisted upon the preservation of its political, like its geographical 
and cultural, unity. 

There was thus a complete deadlock The Muslims were not 
prepared to take the risk of throwing m their lot in a consti- 
tutional arrangement devised for the country as a whole, because 
they felt they w'ould never get any effective control m its working 
Being a numerical minority in the population of the whole 
country — about nine crores out of forty — they would inevitably 
be a perpetual minority in the Central Government also, however 
limited and weak that Centre may be Under these circum- 
stances, there was no hope for M.uslirns as such ever getting 
“a chance of forming and running the government and exercising 
real power 

The Congress iii reply pointed out that political parties are 
foiined for the betterment and uplift of the people as a whole 
Their membership is not based on leligion, race or community 
but oil ail allegiance to common ideals and programmes and 
IS therefore open to all Muslims m such a party, whenever 
it secures an electoral rnajoritv, are bound to share m its offices 
and power In the opinion of the Congress the approach of the 
Muslim League to the problem was fundamentally wrong because 
it identified religion with politics and did not appear to contem- 
plate an organization, essentially non-comniunal and non- 
sectarian in character, devoted to bringing about the progress 
of the people of the country as a whole 

All these factors contributed to make the Indian situation 
extremely tense, fluid and unpredictable They engendered a 
sense of frustration, suspense and despondency and a general 
atmosphere of uneasiness and uncertainty spread throughout the 
country. 


§2 FOBMATION OF A LABOUR GOVERNMENT 
IN ENGLAND 

The War with Germany came to an end in May 1945 How- 
ever the war with Japan continued with unabated fury till the 
middle of August Rather unexpectedly, even in the midst 
of the preoccupations of that struggle. Parliamentary elections 
were held in England after a lapse of nearly ten years The 
Labour Party obtained a surprising victory at the polls and 
captured a large majority of seats in the House of Commons. 
A Labour Government with a strong backing m Parliament was 
estabhsed m office early in August 1945 

This was a momentous change which appealed to the imagi- 
nation of the Indian people The Labour Party had the 
reputation of holding advanced political views and of being 
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comtaitted ^ A policy of implementing socialistic ideals and 
programmes. They had often expressed their full sympathy with 
and support for the cause of India's freedom and had promised 
action to secure it when the opportunity came Their advent 
to power naturally roused great hopes A few days later the 
war with Japan also came to an end and the world heaved a 
sigh of relief at the conclusion of such a prolonged and horrible 
ealarnity 

These forces helped to ease the political tension in India 
Steps were taken to resolve the political stalemate that had 
distorted and damaged its public hie tor over six years The 
impnsoned top-ranking Congress leaders were released, fresh 
elections were ordered to be held to provincial legislatures, 
Sectiou 93 which had been in operation m most of the provinces 
since the close of 1939 was revoked, and eaily in 1946 popular 
niinisteiuil governments weie established m those provinces after 
a lapse ot over six years Mi Attlee, the Prime Minister, gave 
the assiiuince that his Oovermiient would take eaily action to 
implement the proiiuses made to India 

^3. TH6 cabinet mission to INDIA 

Ih puisuance of their policy of speeding up the process by 
which India would be enabled to achieve her freedom without 
delay. His Majesty’s Government sent out m March 1946 a 
special Mission to India headed bv the Setietarv ot State and 
coiitaiiuug two other caibinet ministers ^ The Mission stayed in 
India loi tliiee mouths, held prolonged discussions about the 
Iiichaii problem with Indian leadeis of all shades of opinion and 
endeavouied to help them to arrive at an agreed formula for its 
solution 't’he^ even succeeded in bringing the .Congress and 
Muslim League leaders to a joint conference m Simla 

Uiitortuiiatelv, their effotts tailed The gap between the view- 
points of the Congress and the League appeared to have 
considerably narrowed but nonetheless it was also found to be 
unbridgeable The League was mevocably committed to the 
achievement of Pakistan, the Congress was strongly opposed to 
a division of India, though it unreservedly accepted the principle 
of self-determination and expressed itself to be against coercing 
any unwilling pait of the countiv into joining the Indian Union. 

Aftei the failure of the Simla confeience, the Mission and 
the British Cabinet considered the future course of action, and 
with the full approval of His Majesty's Goveiiinient the Cabinet 
Mission made their famous statement on 16 May 1946 The 
proposals made in the statement were not in the nature of a 
final political award made by a superior authority Their object 
was to set up in India as early as possible a suitable machinery 

' Lord Fetliick Lawrence, Sir Stafford Cripps and Mr A V. Alexander. 
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to enable IndianB to decide and frame the future constitution of 
their country. It was also intended that till such time as the 
new constitution could be brought into being there should be set 
up in India an Interim Glovemment having active support of 
the major political parties and composed of their prominent 
leaders 

§4 PROPOSALS OF THE CABINET MISSION 

The long-term constitutional plan devised by the Mission 
was a deliberately and delicately balanced vta media between 
the conflicting claims of the division and unity of India There 
were to be no separate sovereign states of Hindustan and Pakistan 
but one single Indian Union comprising the whole of British 
India and such of the Indian States as may decide to join the 
Union However, the authority of the Central Government in 
the Union was to be very limited, its powers weie to be confined 
to the administration of only three subjects — defence, external 
affairs and communications with power to raise the necessary 
finance All the remaining subjects, iiu hiding residuarv pow’ers, 
were to vest in the provinces who were to enjoy complete auto- 
nomy m their sphere 

The really ingenious novelty of the plan consisted in the 
mtroduction of a third intermediate tier between the Centre and 
the Provinces, namely the Section and the Group It was laid 
down that practically at the very (oiniuenceinent of the piocess 
of constitution-making, the provinces shall sit in three separate 
Sections The Muslim majority areas comprising the provinces 
of the Punjab, North-West Frontier Province, Sind and British 
Baluchistan in the West and Bengal and Assam in the East 
were to form respectively Sections B and C, the remaining 
predominantly Hindu provinces were to form Section A. 

The constitutions of the provinces m a particular Section were 
to be framed by the Section, the latter bad also to decide 
w'hether its provinces should form a Group and if so frame a 
constitution for the Group and determine the provincial subjects 
that should be assigned fo it In Sections B and C Muslims 
would have a majority of votes and therefore the decisive voice, 
in Section A the decidmg power would he with the Hmdus 
Muslim aspirations behind the demand for Pakistan would thus 
be satisfied without the creation of Pakistan, they would have 
real power in the framing of a constitution for and control of the 
government of the Pakistan areas 

On the other hand, it was also provided that if any pro- 
vince was unwilling to continue in a Group it would have the 
liberty of opting out of it as soon as the new Constitutional 
arrangements had come into operation Such a decision was to 
be taken by the legislature of the province after the first general 
election under the new constitution. 
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The reception accorded to- the Mission’s proposals recorded 
many fluctuations and vicissitudes The Muslim League, 
though very critical of the rejection of its demand for Pakistan, 
accepted the scheme. The Congress did the same with its 
own interpretation of the Grouping clauses It asserted that 
though every province had necessarily to be in the particular 
Section in which it was placed, no province could be compelled 
to join a Group, that would be inconsistent with the pnnciple 
of provincial autonomy which the Mission had clearly enunciated. 

The Congress also pomted out another disturbing possibility 
The constitutions of individual provinces and of Groups, if 
any, formed by them were to be framed by the appropriate 
Sections If the right of opting out which was conceded to the 
provmces could be exercised only after the new constitution had 
actually been brought mto bemg, it was feared that the numerical 
majority in a Section may so frame the conditions and provisions 
for opting out that it may practically become very difficult if not 
impossible to do so The right may thus prove to be entirely 
illusory The Congress was therefore insistent that voting in 
the Section could not be merely by a simple majority of numbers, 
it must be by the unit of provmces. Such a procedure was 
particularly necessary to assure a province such as Assam with 
its overwhelming non-Mushm majority that it would not be 
compelled against its will to be grouped together with Bengal 

The Muslim League regarded such an interpretation as 
nullifying the long-teim plan and the delicatelv balanced 
compromise that it embodied Voting by provinces and not by 
a simple majority of numbers would completely nullifv the 
reality and effectiveness of Muslim power m the Sections B and 
C The League considered that the Congiess acceptance of 
the plan was no acceptance at all As a protest against such 
an attitude, the Muslim League Council at its meetmg held 
m Bombay in July 1946 withdrew its earlier acceptance of the 
Cabinet Mission’s plan and passed a Resolution recommending 
direct action for achieving the goal of Pakistan 

§5. FORMATION OF THE INTERIM GOVERNMENT 

Meanwhile, in accordance with the recommendations of the 
Cabinet Mission, strenuous efforts were made to set up a fully 
popular government at the Centre The statutory obhgationi 
that at least three members of the Vicerov ’s Council must be 
officials who had served in India for a period of not less than 
ten years was removed by a Parliamentaiv amendment of the 
Act of 1935 Thereafter all the members of Government could 
be non-officials Negotiations were started with both the 
Congress and the League to induce them to join the Viceroy s 
Council 

The proportion oi seats in the Executive Council ^ be 
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allotted to the Congresg and the League proved to be a difficult 
stumbling block. The League demanded parity with the 
Congress It also insisted upon the exclusive right of the 
League to nominate Muslim members These demands were 
however not conceded Ultimately, an agreement was arrived 
at between the Congress and the Viceroy, and on 2 September 
1946 an Interim Government was formed by Congress leaders 
headed by Pandit Javaharlal Nehru who was appointed Vice- 
President of the Council The Muslim League held off from 
this Council for some time but ultimately came in six weeks 
later 

The following is the distribution of portfolios in the Interim 
'Government (1) External Affairs (2) Defence (3) Finance 
(4) Horae (.") Transport and Eailwavs (6) Legislate e (7) Indus- 
tries and Supplies (8) Woiks, Mines and Power (9) Education 
(10) Food and Agriculture (11) Commerce (12) Labour (13) 
Health (14) Communications (Posts and Air) Of these, six 
were given to the Congiess, hve to the Muslim League and one 
•each to the other minorities — Sikhs, Parsees and Indian Christians 
The names of these three iiiembeis weie suggested by the 
Congress The Muslim League in then quota included the name 
■of a Scheduled caste member from Bengal 

The whole idea of this airangement was that in fact if not 
in law a real popular Government with full powers would 
function at the Centre till the introduction of the new consti- 
tution and even to facilitate that introduction The Viceroy 
would voluntarily abstain fiom using his powers and entrust the 
whole responsibility of government to the Executive Council 
He would reduce himself to the position of a constitutional ruler 
and would endow the Council with the status of a responsible 
cabinet, functioning under the leadership of its Vice-Pi esident, 
who for all practical purposes would be the Prime Munster 
It was also expected that though rnembeis of the Council are 
legally irresponsible and irremovable they would consider them- 
selves as the servants of the people and act according to their 
wishes 

The Muslim League has not however accepted the position 
that the Council is a cabinet, they are opposed to woiking on 
the prmciple of collective responsibility and to regard the Vice- 
President as the leader of Government The Congress and the 
League sections of the Government are reported to be w’ork- 
ing independently of each other Common meetings of the 
whole Cabinet do not seem to be frequent Congress members 
have pubhcly complained that their Muslim League colleagues 
have not been working in a spirit of co-operation, that the 
Central Government has thereby come to suffer from paralysis 
in certain respects Such a Government cannot be described 
«ven as a coalition because the latter presupposes a certain 
minimum common ground It is rather a composite admixture 
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of elements, a section of which does not intently want to cohere 
with the rest to any extent and even to obstruct them. 

§6 ELECTION TO AND INAUGUKATION OF THE 
CONSTITUENT ASSEMBLY 

According to the Cabinet Mission’s plan elections to the 
Constituent Assembly were held by the newly elected prouncial 
Legislative Assemblies m October 1946 The League contested 
the elections and captured almost all the Muslim seats, but the 
League Council’s Resolution refusing to participate in the 
deliberations of the Constituent Assembly still remained un- 
changed It was the general impression that the League’s 
joining the Interim Government automatically implied the obli- 
gation of its joining the Constituent Assembly The Viceroy 
stated as much iii his letter to Pandit Nehru Mr Jinnah how- 
ever denied that he had ever given such an assurance or that 
there was any such an obligation 

The Congress felt exasperated at this attitude of the League 
which it regarded as a deliberate attempt to destroy the Consti- 
tuent Assenibiy, to disrupt the Central Government and foster 
adniinistratne "chaos The League on the other hand charged 
the Congress with dishonest duplicity lu appearing to accept the 
Cabinet Mission plan hut with an interpretation which killed 
its fundamental basis, to the detriment of Mussalmans and their 
interests The situation developed into a first class crisis 
Strong representations were made to His Majest% r Go\ eminent 
either to persuade the League to participate in the Constituent 
Assembly oi to lea\e the Interim Government The Congress 
also expressed its determmation to proceed with the work of 
the Constituent Assembly whether the League came in or not, 
the Assembly was scheduled to meet on 9 Deceiiibei 1946 

The British Government then invited the partv leaders to a 
conference m London and Mr Attlee c.ihled a personal request 
to them to accept the invitation Accordingly , they left for 
England at the end of November and spent a week there m 
holding consultations and discussions History however repeated 
itself, no agreement w'as reached and the deadlock remained 
unresolved On 6 December the British Goveriiiuent issued a 
statement clarifyung the position of the Grouping clauses and 
giving its own authentic interpretation of their provisions They 
said that the Cabinet Mission have throughout maintained that 
decisions of the Sections should, in the absence of an agreement 
to the contrary, be taken by a simple majority vote ot the re- 
presentatives in the Sections and that legal advice they have 
taken has confirmed that view Therefore that interpretation 
must be taken as an essential part of the scheme ^nd accepted 
by all the parties The stand taken by the Muslim League was 
thus completely upheld. 
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Jn the meantime, the inaugural meeting of the Constituent 
Assembly was held in New Delhi, according to time-table, on 
9 December 1946 It sat for a fortnight, disposing of consi- 
derable preliminary business and adjourned on 23 December 
for a month. Early in January 1947 the Congress accepted the 
interpretation of His Majesty’s Government regarding the Group- 
ing clauses, though the acceptance was accompanied by a bitter 
attack on that Government It was then felt that the League 
members would join the Constituent Assembly, the next meeting 
of which was fixed for 20 January The League leaders were 
not however in a hurry to call the Council before that date, and 
once again the Assembly met without the representatives 
of the League Eurther business was transacted at these 
meetings 

At last on 31 January the Working Committee of the 
League passed a lengthy Resolution reviewing the events of the 
past BIX months, charging the Congress with evasions, equi- 
vocations and camouflage, condemnmg the nature of the work 
already done by the Constituent Assembly and denouncing that 
body and its proceedings and decisions as void, nltia vires, iinalid 
and illegQ.1, and demanding its dissolution forthwith 

Even the faintest hope of a compromise between the major 
parties was now finally dissipated and the political stalemate 
assumed very grave piopoitioiis Communal nets, causing 
enormous loss ol life and piopeity, Jmd .ilie.idy broken out on 
a large scale m different parts of India The working of an 
Interim Government composed not only of such heterogeneous 
but mutually hostile elements produced constant fnction with 
highly demorah/mg effects The battles of the larger political 
arena inevitably had their vigorous counterparts inside the 
Council chamber A Government at war within and against 
itself could not fulfil even its primary and elemental y obligations 
to the people at large It was an impossible and dangerous 
position. 

The British Government were now fully convinced that a 
solution of the Indian problem by agreement among Indians 
themselves was impossible There was also the criticism in 
India that, agreement or no agreement, if the Bntish rulers 
were honest and sincere in their mtention of transferring power 
to Indian hands they should do so and leave India as soon as 
possible. It was even argued that their departure might hasten 
the solution of the deadlock when Indians were left to them- 
selves The fixing of a definite date for the relinquishing of 
their authority by the existing rulers was bound to bring Indians 
face to face with the very difficult problem of fillmg in the 
gap, and create in them a sense of healthy realism and a 
chastened mood 
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§7. BBITISH GOVEENMENT’S STATEMENT 
OF 20 FEBEUAEY 1947 

His Majesty’s Government then acted swiftly. They had 
made up their minds that the promises made to India must be 
honoured and fulfilled without loss of time and British authority 
over the country be completely withdrawn Accordingly, on 
20 February 1947, they made the epoch-making declaration 
that it was their definite intention to take necessary steps to 
effect the transference of power to responsible Indian hands by 
a date not later than June 1948 They also made it clear 
that as the existing Constituent Assembly was not fully 
representative, the Muslim League having boycotted it, they 
w’ould have to consider and decide to whom to transfer pow’er, 
whether to one or to more than one authorities Ijord Wavell 
was recalled from the Viceroyalty, m his place was sent Lord 
Mountbatten entrusted with the task of transferring responsibility 
to Indian hands 

§8 DEMAND FOR THE PARTITION OF BENGAL 
AND THE PUNJAB 

The Muslim League’s uncomprornismg insistence on secunng 
Pakistan e\eii after this declaration and, m the circumstances, 
the clearly discernible likelihood of its being conceded, though 
under duress, had an important sequel The whole case for 
the p^irtition of India was that Muslims did not want to live 
as a perpetual minority iii the country ns a whole, ‘ns hangers 
on of the majority population’, but w anted to enjoy real sovereign 
power 111 areas in which they were in a clear majority They 
claimed that the whole of Bengal and the whole of the Punjab 
must be included m the sovereign state of Pakistan, along with 
Sind, North-West Frontier Province, British Baluchistan and 
Assam 

The question of Assam could not really evoke a serious 
controversy, it had an overwhelmingly large non-Mushm 
population and the League’s claim regarding it had no justifi- 
cation The population of one of its southern districts, Sylhet, 
had a majoiity of Muslims At the most that district could, 
if it so wished, be separated from Assam and annexed to the 
neighbouring Muslim majority area of East Bengal after ascer- 
tammg the wushes of the latter. 

The case of Bengal and of the Punjab was much more 
complicated and difficult As the Cabinet Mission pointed out, 
there are large non-Muslim blocs of population and territory 
in both the provinces, they form substantial mmonties m the 
respective provinces — 12 millions out of 28 in the Punjab and 27 
millions out of 60 in Bengal — and m certain wide areas actually 
constitute a majority West Bengal for mstance is predominantly 
Jfmdu, so IS East Punjab predominantly Hindu and Sikh. 
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The non-Mushm people of these areas now began to urge 
strongly that they would never consent to becoming a perpetual 
minority by being forced into the State of Pakistan, that they, 
like Muslims, were eager and determined to preserve their own 
traditions and culture and maintain their identity, that by the 
same logic and reasoning by which India was to be partitioned, 
the provmces of the Punjab and Bengal must also be partitioned 
to prevent the non-Muslims of those provinces from being sub- 
merged into swamped by majority rule. The JMusliin League 
denounced this move because if successful it would result 
m ‘a truncated, moth-eaten, dilapidated Pakistan’, instead 
of its bemg ‘viable’ The Congress on the other hand supported 
the demand of the partition of the provinces as an inevitable 
corollary of the breaking up of India’s political unity 

Within a fevv weeks of his arrival in India Lord Mountbatten 
was able to assess the situation in the country with all its 
implications and complications He hud had interviews and 
discussions with party leaders, obtained first-hand mformation 
about the terrible communal riots that weie affiieting many 
parts of India and found that the demand for Pakistan had not 
slackened but even strengthened alter the declaration of 20 
February He ruled out United India as an impossibility in the 
existing state ot communal passions and m face of the Muslim 
League’s determined opposition to it He was convinced that 
paitition was the only w'ay out of the impasse, partition on a 
consistent and rational basis, and cornmumcated his views to 
His Maje.sty’s Government who suiiiinoiied him to London for 
personal consultations He retnined to India at the end of May 

§9 BRITISH GOVERNMENT’S STATEMENT OF 
3 JUNE 1947 

After discussions with Lord Mountbatten His Majesty’s 
Government agreed to and framed their plan loi the division of 
India On 3 June 1947 a statement was issued to the public 
explaining the plan and the procedure laid down to implement 
it First of all, public opinion in the provinces concerned was 
to be formally ascertained as to whether there should be partition 
If the reply was in the affirmative, steps were to be taken forth- 
with to effect it 

Public opinion was to be ascertained in the following manner. 
The Legislative Assemblies of the Punjab and Bengal were to 
Eit in two sepaiate sections, one consisting of inernberg re- 
presenting the Muslim majority districts and the other consisting 
of members representing the non-Muslim majority districts. 
Each Section was to vote on the question whether it desired 
partition. If either of them voted in its favour, partition was to 
become an accomplished fact as soon as possible The Settions 
had also to decide which Constituent Assebly they wished te 



INTRODUCTION xix 

join — the existing one or a new one. Boundary Commissions were- 
to be appointed to demarcate the exact boundaries of the- 
separated areas 

The case of the North-West Frontier Province was peculiar 
In the elections to its Legislative Assembly in 1946 the Congress- 
party had secured a majority of seats and a Congress Ministry 
was installed m office Two of the three representatives elected 
by that province to the Constituent Assembly were taking part 
in the deliberations of that body The Muslim League how- 
ever started a vigorous campaign against the Congress Ministry 
The situation unfortunately deterioiated to a great extent, 
religious passions were loused to a high pitch and bitter 
communal riots biokc out in several parts of the province The 
League claimed tliat the issue of Pakistan must be specificidly 
put befoie the masses of the population lor a clear expression 
of then opinion 

The geographical situation of the provmce was also a lactoi 
ot considerable impoitance It was bounded on all sides by 
the Pakistan area — Western Punjab, Sind and Baluchistan Its 
position us a member ot the Indian Union whs not therefoie 
likely to be easy Lord Moiintbatten and His Majesty’s Govern- 
ment felt that unlike Bengal und tlie J^iiiijab the piocedine for 
ascertaining tlie wishes of this piovince should be inoie elaborate 
than taking the vote ot its Legislative Assembly They decided 
that a leferendmn uudei the aegis ot the Goveinoi -General should 
be held among those who were \oters for the Legislative Assemblv 
on the question whethei they wanted to join the existing 
Constituent Assembly or a new Constituent Assembly, in short 
whethei they want to be included in Pakistan oi in India 

Provision was also made for a udeiendiim in the Muslim 
majority district of Sylhet in Assam If it was decided that 
Bengal should be partitioned, a refeienduni was to be held in 
that district undei the aegis of the Go\ei noi -General to decide 
whether Sylhet district should continue to foim part of the Assam 
piovince 01 should be ainalgainated with the new proxince ol 
Eastern Bengal, if that provmce agreed If the referendumi 
resulted in tavour of amalgamation w ith Eastern Bengal, a 
Boundaiy Commission was to be set up to demarcate the ^lushm 
majoiity areas of Sylhet district and contiguous Muslim ninjoritv 
areas of adjoining districts, which would then be tiansleired to 
Eastern Bengal 

His Majesty’s Government also announced that in response 
to the desire of the major political parties that there should 
be the earliest possible transfer of power m India, they w ere willing 
to anticipate the date of June 1948 by the setting up of an 
independent Government or Governments even earliei They 
therefoie proposed to introduce legislation dunng the current 
session of Parliament for the transfer of power on a Dominion 
Status basis to one or two successor authorities as may be 
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decided bj tiie lodisiii {Msopla I^tis would l)« ^faoui; ^rejudlad 
to the right of the Indian Constituent Assemblies to decide in 
due course whether or not to remain in the British Cotomoo- 
wealth 

In accordance with the procedure laid down in this statement 
the Legislative Assemblies of the Punjab' and Bengal met iri 
two different sections, one consisting of the representatives of 
the Muslim majority areas and the other those of non-Muslim 
areas As result of the votmg it was decided that the two 
provinces should be partitioned, the actual boundaries being 
settled by the Boundary Commission It was also decided thfit 
the Muslim majoiity provinces of Western Punjab and Eastern 
Bengal should not join the existing Constituent Assembly but 
should have another Assembly of their own The Sind Legidative 
Assembly took a similar decision and voted for a new Constituent 
Assembly British Baluchistan followed the same line These 
developments took place in the last few days of June 1947 

Early in July, a referendum was taken in the North-West 
Province and the Sylhet district of Assam, in the former to 
decide whether the province desired to join the existing Consti- 
tuent Assembly or a new one and in the latter to decide whether 
it should continue to be a part of Assam or should join the 
new province of Eastern Bengal The t’ongress party in the 
Erontier Province boycotted the referendum They had demanded 
that the Pathans should be allowed to vote on a third alternative, 
namely, a separate Constituent Assembly for the Frontier 
Provmce only and leading to the establishment of a separate 
sovereign Pakhtun State The demand was not conceded 
The Muslim League party alone then participated in the 
referendum w Inch proved to be agamst joining the existing Consti- 
tuent Assembly and in favour of a new one The referendum 
iu Sylhet distiict favoured amalgamation with the new' province 
of East Bengal 

Meanwhile, on 4 July, the Indian Independence Bill was 
moved in Parliament and within less than a fortnight was passed 
into an Act In accordance with its provisions two independent 
Dominions, India and Pakistan, were to be set up on 16 August 
1947 and all power in regard to them was to be transferred to 
their respective popular governments On the recommendation 
of the Congress and the Muslim League, Lord Mountbatten and 
Quaid-e-Azam Jinnah were to be appointed Governor-General of 
India and Pakistan respectively 
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I A BKIEF SURVEY OF I’HE BRITISH 
CONQUEST OF INDIA 

si THE EAST INDIA (’OMl'ANV 

The rise and growth oi Eritish adnumstiation in India is a 
Conquest and < onip.u.ttively reeent occurrence in the pages of 
administration Indian Instoij It is closelj connected with the 
go together pstalilishinent ol Ilritish supremacy over this vast 
country The acquisition ot a big empire was naturally fol- 
lowed by the development of a constitutional structure. Con- 
quest and governance were parallel movements and were also 
related to each other as cause and cflect It will be interesting 
to notice very briefly the important land-marks in the expan- 
sion ot British authority cner the Indian continent Such a 
survey wall give tlie proper baekgiound to a study of the evolu- 
tion of the Indi.iii administratiie svstem during the last hundred 
and seventy y ears 

One striking pei uhaiit \ ol the lonqiicst ot India must be 
B 8 tabllshmei<t noB'd at thi‘ out set The task was not directly 
ot the East undertaken and .tceomplished by the British 
India Company (rovenimcnt on heluilt ot the British people It 
was not us if the King and P.irlianient oi England had de- 
libeiiitely set out on the grand mihtan .iiheiitnre ot conquering 
a lug douunion be\ond the seas Tlie British nation as a nation 
was not inspired 1)\ the ideals oi .m .iggressive impenahsm m 
those dajs The I'redit foi hiiildmg up the British empire m 
India belongs to a tiadmg lorporation known m history as the 
East India Compain Tliat tamoiis bod\ was a prnate share- 
holders’ eonoetn and was touiided in England bv a special Iloyal 
Charter issued by Oueen Elivaheth m 1600 It was intended 
to be a piireh lonmienial oig.mization and was invested with 
the exclusne nionopoty ot tiade m eastern waters 

During the hist century of the Conipanj ’s existence, India 
Powerful ruled'hy mighiy emperors like Akbar, Jehangir, 

Mogul Shah Jeliiin and Aurang/,eh They created m the' 

om^roro in . nund ot the foreigner fear and respect for their 
state Throughout this remarkable period, the 
Mogul power was marching towards its /.emth and Mogul splen- 
dour was rising to its meridian In the blaze of tins glory 
no contemporary Indian could have suspected that the rise of 
a commercial company m distant unknowm England was a very 
ominous fatality for India The event could hardly have ex- 
cited his curiosity, much less his concern or anxietv 

All the earlier efforts of the Company’s servants were directed 
to the expansion of trade They had *110 polilieal ambition or 



SUaVEi' OP BaiTlBK CONQUEST OF INDIA S- 

aptitude whatever Their attention was often focussed on 
jlu securing from the Indian emperors special trading 

• tactoriM ’ of privileges and concessions The onlj territorial 
tha Oompany possessions of the Company at this time were the 
' tactones ’ or commercial stations in different parts of India, 
which were not held in the exercise of political sovereignty but 
rather m the enjoyment of a civic pnvilege Private property 
could be obtained and owned by the East India Company as 
by any citizen of the Mogul empire No other pretensions were 
allowed by the Indian monarchs 

^•2 THE DOWNFALL OF THE MOGUL EMTIilE 

The complete disappearance of capable and powerful sove- 
Disintegration reigns from the Indian stage during the eighteenth 

ol Mogul century was startling It created a dangerous void 

111 the political and social life of India The 
Mogul empire seemed to have tallen into rum The mechanism 
of its centralized control was completely paralysed Seized b> 
the forces of disintegration, the noble and imposing edifice 
which had filled the Jiulian picture tor nearly tw’o centuries 
began to crumble to pieces Internal rebellions and external 
invasions shattered tlie verv Inundation and the fabric ol its 
being 

In this state ot political contusion, theie arose a keen struggle 
RiTSIry for existence and a desperate contest foi supre- 

omplre and mac.v Ambitious vicerovs and generals began to 

supremacy assert then ovmi independence and the subject 

Hindu states begiin to regain their freedom The East India 
Compunv liad by now hiiished over a eenturv of eventful exis- 
tence They had acquired i goiwl deal of self-confidence and 
Iheir activities had sometimes extended beyond the narrow limits 
of mere trade An intriguing political transformation scene 
was being gradually enacted in their immediate vicimtv and 
they began to be deeply interested m the formations ot that 
momentous change T'lie prospect of acquiring territory exer- 
cised a weird charm even over the East India Company, and in 
the end that commercial body was mevitably drawn into the 
vortex of Indian politics 

A fairly long and fruitful contact had been established 
An exoallent between the Company and several ruling princes 
opportunity for m India Discerning observers in their service 
the Company had been able to gum an accurate insight into the 
resources and abilities of their royal neighbours They w'ere 
astonished and delighted by the very significant revelation that 
governmental authority in many parts of the country had been 
fundamentally sapped It had perceptibly deteriorated into a 
condition of final decadence The traditional pomp and pagean- 
try did indeed continue to surround the courts of Indian rulers. 
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Dut that external emblem of glorj bad ceased to be the vital 
reflection of a strength that was real and profound. Bdbmd its 
flimsy gloss was mmustakably lurkmg a fatal and deep-seated 
weakness, a profound and portentous emptiness, that clearly 
foreshadowed the impending doom of most of the Indian States. 

This knowledge was particularly tempting to the more mili- 
Sirecton tant spirits m the employment of the Company 

«ppoud to They believed that the Company could build up 

aggroBsloR empire in India without serious difficulty 

It w'as their keen desire to be allowed to take a fateful plunge 
into that stirring adventure But the Directors in England 
w'ere inclined to look upon such projects with considerable mis- 
giving They had very little faith in the sobnety and judgement 
■of their Indian servants Schemes of territorial aggression 
appeared to them to be not only fantastic but full of grave risk 
However, in spite of the persistent opposition of these distant 
masters the men on the spot in India managed to mdulge m 
the fascinating game of einpire-buildmg Their unauthomsed 
■exploits proved to be extremely opportune and were crowmed 
with brilliant success 

Cl THE EXTENSION OF BEITISH POWEK 

The first serious engagements m which the Company actively 
The Carnatic participated were fought in the Carnatic between 
Wa» the years 1740 and 1750 The French were very 

active and influential m South India at this lirne and consti- 
tuted a strong menace to the advancement of the British Com- 
pany However, the French ascendancy soon began to decline 
and within less than a century it had completely collapsed and 
vanished The dreams of Dupleix could not be realized by the 
French power On the other hand British prestige in South 
India was considerably enhanced after the defeat of their most 
•capable European rival 

The battle of Plassey which was supposed to have avenged 
The battle the tragedy of the Black Hole* was fought in 1757 
■ef Planey betw'een the Nabob of Bengal and Tjord Clive act- 
ing on behalf of the East India Company From the purely mili- 
tary point of view, this histone event was little more than a 
short skirmish The treachery of Mir Jafar who was the Nabob’s 
■commander made a decisive contribution to the Company’s 
victory Yet the result of this battle was a change of political 
mastership over the extensive provinces of Bengal, Bihar and 

* The occurrence ot the tragedy of the Black Hole haa been disputed by 
certain eminent writers in recent years Their chief contention is that there 
18 no direct contemporary evidence from, cither Muslim, Hindu or Boropean 
sources to prove the occurrence and that the story was ingeniously wevked 
up at a later stage by an official of the Company, Mr Holwell, whose motive 
and ven-city are not above suspicion 
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Orissa Few events in, history could be found to ^present such 
a ridiculous disproportion between the insignihcadce of the 
oulitary effort and the richness of its reward. ^ 

The battle of Buxar which followed m 1734 had an linport- 
The battle ance of its own Two powerful Viceroys, the 
of Bazar Nabob of Bengal and the Nabob Vazir of Oudh, 
had combined with their nominal master, the Emperor Rhuh 
Alam, to resist the penetration of an alien intruder mto their 
domimons But even the combined strength of these comba- 
tants was easily shattered by their English enemy. This W'as 
the first occasion on which the Company was involved m direct 
hostility against the Emperor of India That august dignitary 
had now shrunk mto a pale spectre of his former self. But the 
defeat of even the titular monarch of Hmdustan by the East 
^ndia Company had its psychological value to the victors In 
addition, it yielded very .subst mtial material benefits m the shape 
of Diwani rights which the Emperor w^as persuaded to grant 

Warren Hastings became (lovernor-General at u tune which 
The work proved to be critical for the British power in both 

^ Warren India and Aiiieru a The Mar.ithas, Haider Ah 

Hutinge Xippii Nultaii were opponents ol a very superior 

calibre and the Company ’s fou.es were eftectively routed by them 
in at least two engagements The task of Hastings was essen- 
tially to preserve the mtegiity of the Company’s possessions and 
to prevent tliem from slipping out ol the Companv’h. hands 
He accomplished it with conspieiious success, though not with 
a particularly scrupulous regard for morals. Even in thi? 
respect, however, he was not a gieater smnei, hut a more 
unfortunate victim of immnistances than some of his 
successors 

Lord Cornwallis was a man of will and .ictioii Apart from 
The cunpaigni several innov.itions m civil govoniment which are 
ofOornwalUe associated with Ins name he conducted vigorous 
campaigns against Tippii Sultan and firmly established British 
^premacy over a large lerrilorv' in Smith India His power- 
u] personality gave considerable inipotns to the forwaril move- 
ment of British arms 

The subsidiary alliain es of Lord Wellesley marked the begin- 
ning of the end of several Indian kingdoms Those treat^ps 
were unique instruments, as ingenious in design as they were 
successful m effect The victims who submitted to their relent- 
less operation exhibited an amn/ing lack of understanding and 
resistance They failed to realize that protection by the British 
Th« rabildlwy army also meant subjection to its authority The 
Sla’wn* incapacity to grasp this simple truth betrayed » 
w«nesl«y dangerous intellectual and moral exhaustion of the 
governing classes in India The Nizam, the Peshwa and all the 
important Maratha States m e.entral and northern India accepted. 
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sooner or later, the contracts proposed by Wellesley, and thus 
.voluntarily receded into a condition of political dependence, 

* Lord Hastings completed the work which was so enthusiasti- 
CompletioB of cally begun by Wellesley With the defeat of the 
the conquest Marathas in 1818, almost the whole of India passed 
into British hands Only the two frontier provinces of Sind 
and the Punjab had remained unconquered, but they could not 
hold out long. Hardinge and Dalhousie gave a final stimulus 
to the process of absorption and annexed several provinces m 
different parts of the country On the map the red colour had 
spread over the whole of India before the momentous out- 
break of the great Indian Revolt in 1857 

The Revolt was the last brave attempt to resuirect Indian 
The Indian independence, but it was doomed to end in utter 
Rerolt futility and disaster The movement did not lack 

vigour It attracted numerous fiery adherents But a domin- 
ant, cohesive and intelligent leadership was conspicuously lack- 
ing The organization and equipment of the rebel forces could 
not be adequate for fighting an essentially modern foe Nor 
did the tumult possess that innate volcanic strength which 
characterizes a popular revolution The attempt failed to appeal 
in some parts of India The majority of the Indian people 
remained comparatively passive, and even indifferent, to the 
rumblings and flashes ot this stormy episode 

Thus, after a long spell of uncertainty and conflict, the 
ConeluBion f'ornpanv was successful in defeating all its oppo- 
nenls It w'as indeed a magnificent achievement for a corpora- 
tion of traders oper.itmg on foreign soil The Company’s vic- 
tory was at once a glow mg coniphiiicnt to its dynamic activity 
and a dismal reflection on the lack of vitahty, vision and wis- 
dom so woefully displayed by contemporary Indian rulers Nor 
could there be a more melancholy testimony to the complete 
absence of political initiative and conscious self-assertion among 
the bulk of the Indian masses of those times than their mecha- 
nical acquiescence in every new phase of governmental life that 
was ordained for them bv their leaders 
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§1 THEEE PERIODS IN THE HISTORY OE 
INDIAN ADMINISTRATION 

As the Indian Empire was steadily built up by the incessant 
The Compiuiy labours ol the East India Company, that mighty 
was a unique corporation hoon acquired a umque status It 
intermediary became the grand intermediary between the Bntish 
masters of India and the country that was xonquered Parlia- 
mentary action in respect of Indian governance primarily and 
ilirectly concerned the Company The people of India were 
only distantly touched through that medium The study of 
Indian administration has therefore a close bearing upon the 
< hanging fortunes of the East India Company. 

It has been pointed out by^Sir C P IlbertMat the history 
ot the growth of the British power m India can be divided into 
three distinct periods Thej represent the transition from com- 
merce to empire, from the constitution of a tr.iding corporation 
to the development of sosereignty 

The hrst of these periods begins with the giant ol the first 
The first chailei lo ilu- East India Company b\ Queen 

period Khz.ihelh in ItKKt and covers nearly a I'entuiv and 

i lialf till the middle of the eighteenth century, after which 
the Company dehuitelv tends to become .1 piedoimnantly poli- 
tical body During this period the sole object ot the Company 
was trade, though for achieving that obtect thcv were invested 
with certain politic.nl powers ftnin very early stages of their 
■I’aieer Still, in all essentials, Ihev were an association of com- 
mercial interests Tlieii .letivities in India had to be conducted 
on the sufferance of native rulers and m suboidiuation to their 
authority They enjoved important mercantile privileges 
granted by them and held eerlam factories 01 trading stations 
m different parts ot India There was .dso loiisideiable iivalrv 
jvetween the English (^ompunv and other similar eomrnercial 
bodies belonging to ditterent European nations like (he Duteh 
flic Portuguese and flic Frcncli 

The second period begins from the battles of Plassey and 
The geeond Buxar and the conferment of the Diw.uii rights on 

^wod tlif, Comp.inv in 1765 It extends to 

the final dissolution of the Company m 1858, when lesponsibility 
of India was directly assumed by the Crown 
and Parliament of Britain Dining this period the Companv 
acquired territory ,ifter territorv till their supremacy spread 
practically over the whole of India \t the same time, they 
ost their mercantile privileges and functions by gradual stages 
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and shared their territorial sovereignty lu diminishing proper 
tion with the Cro’vvri 

Parliament thought it necessary to interiere in the affairs of 
the Company alter that body had undertaken the responsibilities 
of territorial government Q’he farst instance of such direct inter- 
ference occurred in 1778 when the Regulating Act was passed 
for the better inanageinent ot the Company’s affairs in India 
This period has been described as the period of Double (lovern- 
ment The East India Company were the immediate authority 
entrusted with the administiation of the country, and Parlia- 
ment exercised supi'nision over their actions through the Board 
of Control which was set up by Pitt’s India Act in 1784 Many 
other Acts were also passed by Parliainonl to regulate and ic 
form the affairs of the Company' 

The thud and the last period begins troin 187)8 The inter 
The third niedi.ttc agent y td tht Comp.inv was abolislied in 

period that \ear and the sxstein of Double (lov eminent 

eame to an end The Court ot Diieitorv and tlie lloaid nt Con 
trol neit replaced by the Indi.i Council and the Secret aiy of 
Stale ior India Ttie goieinmenl ol India was direetK taken 
over by the Crown and Parliament ot Britain 

As rihert says, the tlist period is ileaiK a jH'iiod ot eliaiters 
Features of "fhey weie issued b\ the kings ot Biitaiii with the 
the three ipppn.d ol l^ailiameiit and embodied tin' privileges 
periods lest rations that weU' defined fiom time to 

lime (<) suit the lequirements of a trading coiqioration The 
second period is maikcd by Acts ot I’arliameut passed at almost 
regular intervals ol twenty years and sometimes even more 
frequently These Acts enideavoiiied lo outline an administra- 
tive inachmeiy for the ferriloiial possessions which the Company 
had managed to inquire after 177)7 The third period witnesses 
the development of a f oiistitiifioiial and administrative slriic- 
ture after the direi i .issiimption of authority bv the Crown over 
the Indian continent Parliaiiient.uv legisliiliou was specially 
undertaken for that pm-pose, ni response to the demands of an 
awakened Indian nation 

'I’HC CHABTEKS 

The fiist cliarlei ol tin East India Company was granted 
Eiizabeth’B Queen Eli/abetli in IbtX) It empowered the Cotri- 

Charter pany to assemble in any convenient place and 

there hold court and 'make, ordain and constitute reasonable 
laws and constitutions, orders or ordinances for the good gov- 
ernment of the Company, of all factors and officers and for the 
advancement of traffic and trade’ The direction of the affairs 
of the Company was vested in a Governor to be elected annu- 
ajly by the membeis, and in twenty-four committees, each con- 
sisting of an induidiial, also annually elected The total 
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number of members who were originally incorporated in the 
Company was 217 Further admissions could be made from among 
the sons of the original members or epprentices and factors- 
specially selected 

The total capital subscribed is stated to have been 468,37b 
There was no reference to the joint stock principle and apparently 
there was equal voting power foi all members irrespective of 
their contributions The Company then came under the class 
of Itegulated Companies The members were subjected to 
certain common regulations and hud some common privileges, 
but eaeli traded on his own capital and for each separate 
\oTage A group of subscribers nould organize a voyage and 
acc'ounls vere wound up on the return of their ships sent out, 
profits or losses being distributed among the organizers The 
earlier expeditions weie not directed to India but to the Spice 
Islands The fluid voyage, iirrunged m 1608, was intended to 
include India 

In 1609 Juines I renewed the Cliuiter of Elizabeth In 1615 
Charters of Cie powei of issuing commissions to officers em- 
the Stuart {lowering fhem to mtlicf puiuslmiciits foi iioii- 
capital offeiK es and to pioclaim martial law was 
given to the Couipauj The Coinpanv s monopoK soon began 
to ox( itc jealousv , and eucroac liment s upon then privileges 
began lo be made liv an association started hv Sn W Conrten, 
who obtained iioni Charles 1 nii independent licence to trade in 
the East It was not till 1657 that this rival .issooiation W'as 
umtod with the East India Coinpanv nndei the (’liarler issued 
by Cromwell 

In 1661 Charles II issued a Charter siniil.u to the one issued 
by Cromwell It legally recognized llie pnneiple of joint stock 
which had been accepted in practice since 1612 The Company 
were also given the right of coining luoney, and jurisdiction over 
English subjects in the east The Chartei of 1669 granted 
Bombay to the East India Company for an annual rent of -£10 
By charters issued iii 1677 and 1683 the Cranpany’s privdeges 
were further extended James ll’s Chartei ot 1687 em- 
, powdered the establislimenl of IMiiiiKipal Coiporations by the 
Company 

During the period 1683-5, the cjuestion whether the Company’s 
Parliament monopolv granted hv Boyal Chartei without the 

and the eoiisent of I’aihamciit was legal, was discussed 

Company’s ^ connexion with the case of East liidi.i Cumpanv 

monopo y ^ Sandys The point w as argued btloi e the Pnvv 

Council and the legality of the inouopolv was upheld The 
same question was again laised in 1691 and the same verdict 
was given Parliament, hovv'pv'er, passed in 1693 the famous 
resolution that all subjects had an equal right to iiade m the 
East Indies and that as Lord Macaulav has .nuplified, only the 
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whole legislature could give any person or society an exclusive 
privilege The constitutional poinl was thus finally settled, 
though, in practice, the Company’s Agents paid no heed to 
Parliament’s resolution and kept the eastern trade closed to all 
but themselves 

Dy the Charters ol 1G93 and 1694 changes were made in the 
Charters of constitution of the Company One vote was given 
1693-4 to each holder ol fl,(X)0 stock, but not more than 

ten votes could be possessed by one man The Governor and 
the Deputj -Governor must be holders ot £4,000 stock, and a 
<lommittec ot £1,000 stock The Governor’s and Deputy- 
Governoi s tenuie vias not to lie more than two years In 
1698 the qualification lor a \otc was reduced to £500 stock and 
th<it for a Committee latsed to £2,000 

In the meunw'lnlc, a new < oinpany hail been started in 1688 
A new rivals ot the old one, and alter its mcorpora- 

Company and tion tlicA began to make imoads upon the mono- 
Oodolphin’s polv ot the okl Companv as Parliament had 
Award de( lated monopolies to b(' illegal unless granted 

by Ihein Attempts in Ihe direction of a compromise between 
the old and the new companies were made, but w'lthont mueb 
sue ess In 1698 thi' hist Pailiaiiieiitaiv mensme was taken 
to regulate Indian ti.tde and commerce, when the General 
Socieiy was incorjioiated as a Regulated Company and most of 
the subaciibers ol this t)od\ as ,i joint stock fompanv Thesi 
were steps m the cluection ol laeilitating a compromise or a 
coalition between the old and the new companies It was, 
howcvei, not until 1708 that the linal coalition was effected 
under what is known as Godolphin s Aw aid, by which tlie old 
Coiiipan;\ ’s charti'is weie surrendered and all their powers and 
privileges were traiisteiied to the new Company under the name 
of the ‘ The United Company ot Merihaiits of England Trad- 
ing to the East Judies 

Ju 1726, in supersession of llie existing courts, M.iyor’s 
Later Charters C’ourts weie established m municipal towns hke 
Madras, Doiubay and Calcutta By charters granted in 1730 
and 1744 the exclusive privileges granted to the United Com- 
pany were extended for fiuther terms The advance of loans 
to the state at a low- rate of interest was the price exacted 
lor the extension of privileges Stringent provusions were 
passed against interlopers An Act of 1754 laid down regula- 
tions for the Indian forces of the Company in order that they 
should be adequately strengthened The charters of 1757-8 
allowed the company any booty or teriitoiy which they might 
have acquired in their struggles with native powers 
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53 THE CONSTITUTION OP THE EAST INDIA 
COMPANY 

There were two classes into which the members ot the 
The Court of Company were divided. The larger class was 
Proprietors known as the Court of Proprietors and consisted 
ot all persons who hold any amount of stock of the East India 
Company Till the passing of Pitt’s India Act, the proprietors, 
as being the body consisting of all shareholders who jointly 
owned the Conipnin, were the final authority in the adniinis- 
Iralive organization oi tlie Company ^Their sanction was required 
ioi every impoitant measure that niav have been recommended 
bv Lhe Directors ^Legislative povvei w.is entirely held by them \ 
Thev passed all regulations and dfeehired 1 lie amount of the 
<lividend JPour meetings of the Court ol Proprietors had to 
be held regularly during the year, | extraordinary meetings being 
summoned when necessary 

YTht pioprietois weie\not^ persons acquainted with or experi- 
enced m the .ictive niauagement oi the business of the Company 
They were not^the Companv ’s executive \ They weie interested 
moie 111 the dividends that they hoped to receive on lhe capital 
they Iiad invested than in the actual vicissitudes oi the Company’s 

< oniplex npenitions | It was believed that this detachment en- 
gendered m them a sense of irresponsibility^ and a persistent* 
tendeiuy to demand luciease of dividends year after yeai to the 
detriment ot the genet al financial interests ot the Company 

^Attempts weie made to regulate the voting powers of the 
proprietors^ fiom tune to time, by fixing the possession of a 

< ertdiii minirmim amount of stoek as tiie necessary qualification 
for entitling a proprietor to have a vote Siieh restricting pro- 
posals were made with a view to avoid iriesponsibihtv and to 
guarantee that the votci who gave his vote or made anv pioposal 
did not do it out ol mere irivolity ( Hence the Act of 1784 
le.iidered tins body impotent by depriving it of the power that 
it iormerly possessed, Ithe power of revising and sanctioning the 
ju tions of tlie Direeuirs (The proprietors thereafter continued 
onlv to receme wliate^ei dividend was allotted to them, till the 
expiry of the Company They ceased to have any influence as 
political or adnumstrative factors m the Company’s affairs after 
the year 1784 

The Court of Dnectors was the other and the more impor- 
The Court of taut body in the constitution of the East India 
Directors Company Ongmally, in the charter of Elizabeth, 
power was given to the proprietors or members to elect nnnu- 
.dly' from among themselves twenty-four committees each con- 
sisting of a single individual The twenty-four eonmiittees or 
individuals were, in fact, in sole practical cdiarge of the affiyrs 
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ol the Company and formed the executive machinery and 

directing brain. 

It ■would appear that according to the original charter every 
Committees member, viathout reference to the quantity of -stock 
of the he held, ivas liable to be elected to the committees 

Directors Election to the committees, or— which is the same 
thing — to the Directorate, soon came to be made dependent 
upon the amount ot monetary interest that the individual 
desirous of being elcited had in the business of the Company. 

{Thus the Act of 1689 fixed the possession of Ii2,fX)U stockjas a 
iiecessaii qualitK ation for seeking elertioii to the Directorate 

\The number of Directors coiilimied to be t-wenty-four till 1854) 
when it Mas lediiced to eighteen, of whom si\ were to be nomi- 
nated hv the Cion 11 Koimcilv Jfaectois ueie .innually elected 
by the Court ot Propiietois, biit^bv the llegulatnig Act their 
tenini' nas uKre.iscil 1o foui i|ii.ii(er ot their number 

heiiig annually le-elcctedi ' 

Tin Diieclois dn ided' tliemsehes into v.irious conimittees 
so as lo fa(ilit<ilc (In disposal of ibeu eomplev v\orkb\ the iiitro- 
diKtion ol the piuieiplc of dnisioii ot laboui To each such 
(oimmltee wete giicii imfioitaid < liniges like those ol political 
and inihtarv luattcis, hu.tnces, leieiine, or judicial and legislative 
iiiatleis 'IKere wim, toi mslaiui the Cnmimttee ol Correspon- 
dence, the Committee ol Law Suit'<, the C-ouuiiHtee ol Treasun 
the Committee of Accounts, of W alehouses, etc After questions 
had been submitted to the respeclive committees ■which "had 
different jurisdiclioiis, and after investigation and report bv the 
committei^s on tliem, they nere tinnllv put betorc^ the nfiole 
Court of Directors foi foiiual saiitlion Pitt’s India Act consti- 
tuted a Committee ot Secrecy of three members edected by the 
Directors from among themselves In carrv on secret eorrepon- 
denee, orders, etc , between England and India 

The Directois liad large patronage in their hands, practically 
Their e\ei\ appointment m India being made by them 

petronage Noniination to the Governor-Gouerars post, how- 
ever, necessarily requnod the sanction of the Home Government, 
as also to the posts of the Governor and the Comrnander-in- 
Chief The various Arts that w^ere passed between 1773 and 
1853 left almost untouched this large patronage that it was 
the privilege of the Directors to enjov 11 Mas a lucrative pri- 
vilege, tile annual value of such patron, ige divided among the 
tweiitv-four Directors and the Governor and the Deputy-Governor 
being calculated at €15,000 

The Directors were the persons vlio made the Company 
Their Thev managed the trade, kent the accounts and 

powers issued niders to the senants iii India, dictating to 

them the part thev should plav m tlit tangled political 
situation of India m wdiich thev had to work Their con- 
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hent was necessary tor the declaration of war or latihcation ot 
peace. In short, every important matter ot administration and 
.ill lines of policy to be adopted by the Company were dis- 
russed and disposed ot by the combined council of the Director- 
.ite The highest official m India, the Governor-General, had 
to carry out then mandates and often, in cases of difiFerence 
lietween the absentee masters and the servants on the spot, the 
servants had to tender their resignations on iicount of the un- 
compromising .aid unsympathetic attitude of the Board of 
Directors A huge mass ot correspondence containing number- 
less dispatches, drafts, oiders, minutes and communiques passed 
to and fio between India and England and was the means by 
w Inch the Directors exeicised then superior anthoiity 

Even after the creation of the Board of Control, though some 
ot the powers of the Directors were diminished, the importance 
of this body' m the, constitution ot the Company did not com- 
pletely disappear Only, in pursuance ot the policy of progres- 
sive tightening up of the Crown’s and Paihainent’s control over 
the Indian constitution, the Directors were given a somewhat 
subordinate position compared with the supreme independence 
>hat was formerly enjoyed by them 

The thud agency m the constitution of the Company to 
The GoTernoF which refeience must be made was the Governor 
aid the Deputy-Governor The Elizabethan charter had 
.mthoiized the animal election of a Governor by the members 
Iroiu among thenisoKes There were no restrictions in the 
liegmnmg as to the kind of person who could stand for election 
The charters of 1093-4, however, laid down that the Governor 
and the Deputy-Go^ernor must have stock ot k4,000 

The Governor was, ot course, the chief exeeuiive offieml ol 
the Company and must have been entrusted with the duty of 
seeing that all the wheels of the umchmery' of the Company ’s 
government were moving smoothly .ind nnclogged He does 
not, however, appear to have eiiioyed aiiv \ei\ special pow< i 
more than the Directors, though he had a larger share in 
the patronage The dovetailing of the vaiious jiarls ot the huge 
organization of the East India Company must have been, how- 
ever, no mean task, and the efficient and easy dispatch of the 
mass of details incidental to such ,in m-,titiilioii must have re- 
quired some ability and skill 

§4 THE FACTOEIES AND PRESIDENCIES 

The Company had to employ then own .igeiits to eollei t 
The taoterieB througliout, the count r\ the diTVieiiti ,ii tides of 
export from India These goods, .is also ^Ilo^e lh.it arrived 
in India in ships sailing from ahio.a’ bad tu be proneilv ai- 
ranged and stocked Special warehouses weie erected for the 
purpose, so were counting houses near tlieiu These, togethgi 
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with thti offices o± the agents and the aiiartnieuts tor local 
business, constituted what vvas called a factor j ot the Companj. 
During the days ot disoider that prevailed alter the death of 
Aurangzeb it became habitual ior the Company to fortify these 
stations of trade and maintain in them contingents of profes- 
sional soldiers 

It was not till lbl2 that Thomas Aldwoitlie was successful 
Their lii establishing .i peuiiaiient Diitisli factorjf, the 

different hrst of its kind, m Surat, on the w'est coast of 

centres India, caiher attempts fo do this having proved 

tutiie During the couise of the next tew years subordinate 
agencies nere set up m Ahiucdabad, (lodhra, Cambay, Burhan- 
pur, Ajmer, and Agra Factories were founded at Masuhpatam 
and Pettapoli .iboiit IGUi In lt)4U Port St George was built on 
a piece of land secured from a llnidu Kaja That is modern 
Madras It was raised to the lank of a Presidency in lb53 The 
important factory at Hooghly was established m 1051 Dacca 
and Patna soon followed In 1680 the Company’s agents and 
council quitted the factory at Hooghlv toi political reasons 
and retired to Sutanati (modern Cah iitta), which became a 
recognized British centre after 1690, in which year Job 
Charnock ‘ definitely founded the capital of India ’ Bonibay 
was transferred b\ Charles II to the East India C'ompanv m 
1088 

The three important failories of Bombay, Madras and 
The C.ili utta soon tame fo be described as Presidencies 

Presidencies E.ieh ot them was presided over bv a President or 
Governor and Council, bofli appointed by commission of the 
Companv The mimbei of Count illors genorallv varied between 
nine and twelve They were superior thvil Servants and 
ordinarily seniority was the only test of promotion The 
Governor and Council jointly possessed all adinmisfrative power 
Members of Council weie not prevented from holding subordi- 
nate functions Very often therefore they distributed all the 
most lucrativ’e offices among themselves 

The Governor or President exercised control over the Com- 
The pany’s servants residing m the factory He had to 

President maintain discipline among the vounger members 

‘ Fines were imposed for breaches of rules or misconduct such 
as drunkenness, dicing, brawling or insubordination.’ The 
life in a factory corresponded to life m a club with a com- 
mon mess, common prayers and common residence Great 
dignify and importance attached to the President’s office He 
w-as usually appointed from England and received a salary of 
4500 per annum 

Below him were four or five Councillors who were senior 
merchanfs in the service Still lower in status w'ere the des- 
cending grades of merchants, factors and writers Salaries for 
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each grade were fixed and promotion from one to another 
Gradation of usually i^ame by seniority Besides the regular 
lover establishment there was a host of brokers hanging 

offlolals about the Company ’& residence They were im- 

portant persons Through them alone could be conducted all 
‘the vast trade which it was the ambition of the East India Com- 
pany to develop The factories soon acquired the ch.iracter and 
status of ‘ quasi-eolonies ’ 

The business transacted by the Company’s officials in India 
Articles of purely commercial The exports from England, 

export and the chief articles of which were bullion, lead, quick- 
import trade silver, woollen clothes and hardware, are stated to 
have' stood at about k60,915 in 1708 and at about £92,281 per 
year during the next twenty years, excluding bullion, the 
average annual export of which came to nearly £442,350 during 
the same period The chief imports into England from India 
consisted of calicoes and oilier woollen manufactures, raw" silk, 
diamonds, tea, pan clam, pepper, drugs, etc Their average 
annual value during 1708-30 has been calculated af £758.042 or 
thereabouts 



lil THE GROWTH OF INDIAN 
AJJMINISTRATK'N FNDER THE EAST 
INDIA COMPANY 17-57-1858 

G THE COM]‘ANY’8 WAliS lA BENGAL 

DuRiNCt the leign ol Auiangzeb ‘ which exhibited the preiiioni- 
Disruption of "’‘n"'' hciMlded the breakup of the Mogul 

the Mogul Empire ’ llio CoinpamY lactones on the west coast 
Empire Ij.nassed b\ Shiva]i (1664 and 1670), who 

also threatened Aladias in 16(7 Shaista Khan, the Viceroy 
lot Bengal, oppressed the tactories in that province also The 
<loiirti ot Tima tois, dominated bv llic aggressive Sir Joshua 
•dhild, determined about 1686 to ab-indon their traditional policy 
ol peaceful eotniiierce .iiid to go in for active reprisals They 
proclaimed their intention ol (-stablisliing a polity of civil and 
military power — a ' huge, well grounded, sure English dominion 
m India tor all time to eome ’ -Judged by the immediate re- 
sults achieved these dedandions appear iidieulons and m thi' 
nature of brave dreams 

The davs of disintegi atioii iollowmg Aurang/.eb's death, the 
Europeun rise of nuincrons independent potentates with con- 
influenees tliciing interests, the attonnation of the centra) 
sovereign authority m Delhi, constant rivalrv with other ambi- 
tious European traders, like the Erench, were eiremnst-ances 
which helped the Company to get themselves involved in wars 
and diplomatic negotiations with native princes The War of 
the Austrian Succession and the Seven Years’ War m which 
England and France fought on opposite sides, were utilized by 
the English and Erench factors m India us reasons foi fighting 
jigainst each other In 1744 began the Carnatic Wars which 
■ended in 1763. After suffering reverses in the earlier stages, 
the British power ultimately emerged triumphant The profound 
schemes of Dupleix, Clive’s defence of Arcot, the contest with 
Lally, the battle of Waiidiwash, are events famous in the strug- 
gle The material gain to the English Company was the acqui- 
sition of territorial sovereignty over the Northern Circars in 
1760 Erench influence was completely destroyed 

Events were moving fast also m Bengal Dunng the pros- 
Defwt ot tho peioiis rule of distinguished Viceroys like Murshid 
Kabob ot Kuli Khan and Ah Vaidi Khan, comparatively 
Bengal peaceful relations were maintained between the, 

European settlers and traders and representatives of the Muslim 
power Cassimbazar, Dacca, Patna and Malda were the centres 
of British trade and British factones With the accession of 
Siraj-ud-daubi to the office of Nabob or Viceroy, quarrels and 
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ruorJiliinations commenced They culminated in the battle oi 
Pkhsey, m which the Nabob sustained a disastrous defeat in- 
volving loss of power and, later on, of life Henceforth the 
Nabobs of Bengal became mere instruments m the hands of 
the Companj who made and lumnule them according to then 
convenience 

In 1757 Mir -latar gianted to the Company an area of 88*2 
Th« Ceded squaic miles known as the Twenty-Four parganas 
Districts The Company were recognized as the zamindar of 

this .uea paying an annual revenue of Es 2,*2*2,958 to the Nabob 
or Nazim This has been described as the first territorial ac- 
<luisition of the Company in Bengal The Nabobs had been 
humbled, and though sovereignty ile pire rested wnth them and 
witli the Empeioi, the Company were the real masters of the 
nfltfuation In 1760 ilir Kasiin who displaced Mir Jafar con- 
Jeried upon the Company the Disincts of Burdwan, Midnaporc 
aiiul Chittagong, covering over 8,(XK> scjiiare miles That was 
(he price ot his elevation to the Nubobship The grant was 
* onhrmed bv the Empeioi in 1765 

The areas acquired in 1757 <ind 1760 are known as the Ceded 
Districts as distinguished Iront the Diwani land In the case 
ot the Ceded Distnets all levemie belonged to the Company in 
their eapacity as zaiiiiiKliii attei the agreed dues to the State 
were paid With Divvam lands it was othervvise Here the 
I’jinperor was the master ot tlie leveinies and the Company were 
merely entiusted with the duty of collection and .idininistration 
In then own zamiiidaii .itea the Company established their 
•own ( ollecting and admmistiativo agency In discharging then 
duties as Divvan various experiments w'ere tried, including what 
IS know 11 as the ])ouhle (iovernmenl of Lord Clive set up in 
^76i 

Tlie buttle of Buxur ioiiglit in 1764 was even more significant 
The defeat than the battle of Plassey The latter W'as a sue- 

^ lessfiil skirmish against a mere viceroy of a pio- 

mperor viiice Bnxar on the other hand was a struggle 

against the titular head ot the phantom of a mighty empire, 
assisted by his powerful subordinates like the Vazar of Oudh 
and the Nabob of Bengal The Company’s ■victory over Shah 
Alairi raised them to a status of pre-eminence and n degree of 
power which they had nev'er attained before There w^as every 
tempthtiou to exploit to the fullest extent the advantages prof- 
fered by- the unique occasion 

§2 DIWANI AND CLIVE’S DOUBLE 
ftOVEENMENT 

As the victors in the battle of Buxar the Company w’ere in 
a position to dictate flieir own terms of peace to the enemies 
whom they had so completely* crippled Each of the powers, 
the Vazir of Oudh, the Nabob of Bengal and the Emp eror ^hah 
2 
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Alain, who had oombmed in au endeavour to dehtroj> the Coiu- 
TkMe papy s growing authoiitj, wab dealt with bepit- 

Mparata rately in tliree treatiea that were made with theiiu 

tmtlei Their new status and relation to the East India 

Company were clearly dehned It will be heen that the hame 
degree ot severity was not shown to e\er\ one ot them 

The Company had no desire at this moment to deal flrasti- 
Treaty with «alh with tlie V.izir ot Oudli even though the\ 

the Yaalr ot had"^ detealed Inm ^ The onl^v action tliat thej 

0 “d*« took HgamsI him w.is to deprive him ot the two 

districts ot Koirah and Allahabad ( Even these districts, 

snatched out ot his possissioiis, weie not letamed by ttie Com- 
pany foi their own beneht They were handed over toHlp; 
Emperor Shah Alum wlio, tlieoietu ,illy speaking, i oiild el^ 
sov'ereign lights ovei them Tims the \'azii’s disiomtituie 
the battle of Bu\.ii did not bmig about his total luiii He vva 
merely put to the loss ot two ol his districts and .1 sum ol nione^ 
by way ol indeiiuutv 

The Nabob ot Jteiigal stood in a different position Tht^ 
Treaty with battle ot Ituvai was not liis ‘ hrst offence ' The 

the Nabob of Company had mine into loiitact with him much 

^•**^*1 earlier, and tint loiit.ict had eulminuled m a colli- 

sion on the field of Plassev 1 Foi o\ei si\ years attei the Nabob’s 
signal defeat 111 (hat eiig.if^'nieiit he h.id been held almost 111 
jiohtieal bondage and siihordimition (n the Company ^ 

Thu.s even before the b.ittle ot Jinx.n <i depiilv’ or assistant 
to ilic Nabob, called Naib Subb.i 01 \aib Nazim, came to be 
appointed under theoideis ot (be East India Company Tbougli 
nominally a subordinate, lie was inieiided (o exercise consider- 
able restraint on the .ictioiis ot the Nabob In fact, iC not in 
llieorv, lie was the niaiii active lone winch regulated the iid- 
lumistration ot the piovinie It was Hiiough his agency that 
the Company could easily mffueiKi and mterfeie with tlie 
affairs of the proviiiiuil ffovermnenl 

^rhe audacitv ol the \al)ob\ in rising once moio .igamst the 
Political East India Company ,md\m loimng 111 the mglori- 

extinction of ous stiuggle at BiiXai was punished by his politi- 

the Nabob cal extinction j The Companv did not, mdead, 

take the extreme step of abolishing the Nabobship altogethfe 
The office was maintained, but no real power or importanee m- 
mamed associated with it The Nabobs were hencefbrw'ard 
reduced to the status of pow'crless political pensioners 

It w’as stipulated m Janiinry 176 .') that the Nabob shij 
The Nabob ‘ make over the management of the-subedari, w^. , 

rtai^ Niza- every advantage arising from it. to the Companv 

mat power by whom an annual pension of 50 lakhs, subject 

to the management of their nominees’ was to be allowed to 
him The duties of the Nizamat, that is, of miiintaining pence 
and^ order in the province, were resigned bv the Nabob to the 
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Company under this agreement The responsibility for pro- 
viding an adequate safeguard against internal lawlessness and 
encroachments on civic rights and liberties now passed from the 
Nabob to the East India Company 

The Company selected Mohammad Beza Khan tor appoint 
ment to the office of ^aib Subba The powers of the Viceroy 
ol Bengal i\ere m practice enjoyed by this man though the 
Nabob continued to exist m name And as the Naib Subba had 
now become entirely the creature of the Company , that body 
could effectively control all administration from behind the 
curtain wheneier it desiied to do so 

Negotiations with the Em peror Shah Alam wer e conducted 
Treaty with with greatei delicacy He was nol treated merely 
the Emperor as afaKen and vanquished foe Great considera- 
tion was shown to him on account of the exalted status and 
dignity which had been associated with his name It was 
agreed that he should recene annually Bs 2 6 lakhs put oi the 
revenues of Bengal He was further assigned Ihe provinces ol 
Korrah and Allahabad out ot the dominions ot the Vazir of 
( ) i iffl! (In _r etiirn he was induced to issue under his _rqxKL jps ig 
Il ia the finnan ot the Diw.mi w'hich confened upon thi^Coiii- 
na ny the right of coll ecttoii and a dfmnistiation of the leveniies 
ot Bengal, Biluii and Orissa, an3~~ the ^gE tr'oI~aJni lnist erink' 
eiylT'ju'sIlce in thos e proymees This rnomentous event tqoL 
pl ace j ji 17G?) Tfris necessary to understancTclearlT the implica 
lions of this new acquisition secured by the Company 

In Muslim polity the (foveriior or Viceroy of a proMiae was 
The office known as the Kiibedar ni Nabob-i-Nazim Hi 

of Diwan lepresentcd the Emperor in all matters civil or 

military Sometimes Deputy-Governors or Naib Nazims were 
appointed to function for the Nazim who might be otherwisi 
engaged T he office of Diwaii was created by Akbai ni 
p Th^Diw.au yeas thi^ hnance mmister_of thi^ province, responsi- 
ble Jot the collection of the revenue, the~expenditu re of G ov- 
ernme nt mo ney, and the dispensatidn of civil ^usticg He was 
not entirely subordinate to the Nazim and his appointment was 
made by the Emperor himself However, m the province the 
Nazim had precedence and predominance as the head Gradu- 
ally Diwkns began to grow m importance The posts of the 
Nazim, who looked after general administration, and of the 
Diwan, who looked after finances, came to be combined in one 
person as in the case of Murshid Kuh Khan m 1713 The 
duality of the two offices disappeared and with it also the check 
of one upon the other The succession to the office became 
hereditary in the absence of effective control from the Emperors 
of Delhi 

In August 1765 Clive revived the theoretical right of the 
Emperor to nominate a Diwan, and the office was conferred^ not 
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upon an individual but upon an institution, namely the East 
Divuii «Mi* India Company A distinct and exalted status 
ferred on tte was thus acquired by that body in the official hier- 
Comftnj arehy oi the Mogul Oourt It legalized their 

wielding of political pou er The Company henceforth would not 
appear as mere mercenary foreign iiifruders They w ere d eli- 
berately invested w ith the task of reven ue collection in the th ree 
■e xpensive provinces of Ben gal. Dihar and Ori ssa, an? wi th the 
ad ministration of civil fu^lce in^ ^eiii_ One month after the 
Emperor’s firman was issued, the Niiznii or Nabob gave his re- 
cognition to the new Diwan 

It will he. seen ho in this d escript ion that two s^arate con- 
tracts helpedjn esUW*'^^***£ the^dT^Ifo jsQvereTgnTy of the East 
India Comp any in the piovmee of Bengal after 1765 

(a) The earlier one was the tieaty signed by the Nabob of 


Ho« the 
Company’! 
Sovereignty 
was eetab- 
liihed in 
Bengal 


Bengal aftei his humiliating 
battle of Buxai Bv that 


surrender in the 


IV as dep ri ved o f his'~Niy.aniat responsibilities and 
pow er s, which were all taken ovei the C o nipah y 
The ^^i zama t_ powers i mposed t he duty ofjnain- 
"tami^ an adeq^uate polic¥ force fo r the security of life and pro- 
perty alid en forc ement of the law ^Thev also included the obli- 
gation of maintaining efficient magi^efi^ courts with, vade 
jurlsdicTioiiTirall IHnds of cnmmaL cases,_ j 
^ The vvaynn wbrch the Company began to exercise their newly 
Acquired Nizamat powers was simple Thev appointed their 
own nominee to hold the office of the Naib Nazim (or Naib 
Subba) and through him controlled all the lower officials He 
was the chief instrument of their sovereign authority The 
criminal administration of the province of Bengal was thus 
easily transferred into the Company’s hands 

(b) Th e other-contract was made w ith the Emperor in Augu st 
1 765 B y t his ag reemen t, the right s of Diwani ove r the, province, 
■of Bei^ al were co nferred upon the Com pany "ffencefomard it 
becai ne the dtitylot fEatdiody t©-«ake'pi:QpCT_arTahgeihents for 
the collection of land reven ue in the p rovince Thev~^h ad~ als o 
to maintain efficient civil courts with wide YunRjTctioTTTor the 
f ria] ^ of "all ^ases in whi ch rights of piop^ y and Tnbent ance 
w ere con^ernedr The civil a dmiiu strMioii "o TTHe provillce of 
BengaTTvas thus deliFerafel^ transferred^ into the Co mpany ’s 
hands "" "" ' 

Once the Diwani was accepted, the problem was how the 
duties imposed by that office could be successfully 
discharged On this matter again L ord Cli ve held 
strong views He w as convinced that the Company 
w ere not y et m a pos ition to accept the d c factn snvprpiprnfv m 
i t^ entity They " did not have a suflicien t number 
to fill all the higher administrative positions The Majority" of 


The diffienUy 
of odministw- 
ing Diwoni 
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them were traders and merchants not adequately educated and 
certainly not specially fitted either by learning or by experience 
for ^ the art of goyemance" Nor w efe~ ~t5ey distingu isj^ bylf 
repletion for tnat strong moral cha racter necessary to resist 
the te mptatt^ on' 'of~'Seir^ggrahdizement Also, the people wlm’ 
were to be goyeme3~^fe so different m language, laws, culture 
and general traditions 

Lord Clive therefore thought it not only prudent but necessary 
CHya’s that the old indigenous machinery of government 

Double which had existed for centuries and with which 

OoTernment the people were thoroughly acquainted, should 
be retained as before, though it was now to function under new 
masters He adopted the plan of retaining all old offices and 
even all old officers and entrusting to them their usual duties 
The Nabob’s office was maintained though he had no power 
whatever Following the old practice a Naib Diwan was ap- 
pointed The choice fell upon Mohammad Reza Khan who had 
already been selected to be the Naib Nazim imposed upon the 
Nabob Under the Naib Diwnn there was the usual descending 
graduation of native officeis ' 

What happened therefore w<is this The rights of ilie eolle e- 
How It ti on of revenue and administrat ion of c i yd pistice 

worked we re legall} a(quire5~RWfh e~ C?unpany However, 

it was not thought possible or advisable” for that body to exercise 
those powers directly The old administrative structure, at the 
head of which stood the Naib Dwan, was maintained as it was 
The^English did not begin the collecti on of re\emies. but th ey 
begi m to see thaUtEev were collected The old inode of collec- 
tio n was left undistu rb ed All the complex jmncIpTes^and de- 
taifs of land revenue collection were to be observed as before 
The change was at the top, where the Nabob was replaced b^ 
the Company To this body were now t ransferr ed all the re- 
xe iiues of the provinces. This dual character of the, syst em pro- 
po sed by Lord Clive _JejLto its de scrip tion b y historians jis thi 
DouBTTiGoverairmnt^ ' ' 

Cliv es ^an, though probnbl> inevitable, wa s none the less 
Its disastFouB disastrous, particularly because the^izamat_rower 
resnlts of-SgJyabab, tlfar~is7 the power of mamtaiu uij; 

peace^ and order an d admiii isterin^cruTunal justice, have alroJd^ 
bee^ underinin ed^ "T'he N abbE~~couT3^no'Ton£er _f unc.tjffl iis a 
corrective to thcDiwan The Company, \ ^o had usurped t he 
tuncfions of thiF''^fab0b,~ satisfied theinselves___^’ conyemerhly 
>tnag't mn^r4 hgrtr~the-appuirrtiiient~^t a'^aib ^ib ha was e quivS ent 
to providtng^'a" adequate "arid proper adrnimsti ^ion T Tie^Kaib 
SulffiaTwho 'creature"' the East India Co mpany, co uld 

not~affoi^ jcTdigpl Sase his mastenTbv fal«s£ju3icjM st eps a gainst 
English offioere even wEro they were __gpdty^of a brea_ch of the 
law»s- The guaraiST! oT tlie plibTic'pMc-e.and'juaneej^on .account 
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of his impotence, was parodied into a dismal^ eiigme of,op- 
pressiop _ - — 

‘Ijoh ammqd Reza, Khan prf>t,f>M,c d to the Calcutta Committee 
Po««r t hat ‘ En gli sh gentieiu^ a nd th eir gumqs htas 

dlToroad frpm t rade i n linen, n)ustard,_se«l, _ tobaTOo,2^il7_rice, 
rmponiibillt; hemp, whiy^, in slioTt, all kiiids ot^gram and other 
commoditiefe^^ They 'force their purchase money on the ryots 
They '3o not pay customs dnti to the Sircar but are gmlty ot 
all manner ot seditious and injurious acts They luin eTery- 
body and reduce the villages to a state ot desolation Verelst, 
Sykes, Beeher and otlier i oiiteiiiporaries condemned in the 
severest terms the despotic a< lions ot the Comp.iiiy’s merchants 
who had lost all tear of control and lesponsibility Nobody 
dared to exercise any authority against their lawlessness The 
Indian agents employed by them arrogated to themselves a 
position ot superiority, overawed the Nabob and his officers and 
converted tribunals of justice into mstruments ot cruelty The 
Naib Diwan and bis associates could appropriate treasures with- 
out being detected So lar as the protection of the subject was 
concerned all government was dissolved 

The dis astrous conseque nces of Clive’s Double Government 
niade_d j ieeessar y^hati-soine.i)tTTer_i netb orT'f>F goyeiinjuiut, should 

be^deyjseir Tn tact, during tbc' next few years, nundi^ of 
<hiii t-liv ed e^efhi leiits wer^ irIed~Toi refofninig^ th^udmimstia- 
h'tl- 12 stem “Some details .dioiit tTiem li.ive Keen given in 
Chapter XXl It is only necessaiy to st.ite liere that all autho- 
rities agreed in considering this period to he the d.nkcst m t he 
miiu hIs of the Bast India Comnaiiv s mle in India 


s.’} IHRLTAMENTARY IXgl'lRlES \ND 
ENA ("I’M ENTS 

Parliament’s attention naturallv c.ime to be directed towards 
The English India alter the momentous events which changed 
‘nabobs’ and the Company’s status in this unexpected and un- 
thoir wealth preecdented inannei Stored by the exhilarating 
circ'umstances, the proprietois began loilaim ,i laiger dn idend in 
spite of the Company’s bad hnaiu'cs Offiiials m the service ot 
the Company retuined home laden witli huge torlunes They 
further took the liberty ot gratityuig their sense ot vamtv 
by making a tangible display of their enviable but ill-accjuired 
opulence Reports of Parliameiitary Committees appointed after 
1769 made the calculation that ironi 17,yT to 1766 the East India 
Company’s servants received as presents trom the people of 
Bengal a simi of not less than €^169,665 Clive also received 
a jagir, the capitalized value ol which would have w'orked out 
at about £600,tX)0 Tn addition to this sum an amount of 
£3,770,838 had been paid as ‘ compensation for losses incurred ’. 
Evety servant was also engaged m private trade on his own 
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<'icc‘ount and, by an abuse of the privileges granted to the Com- 
pany, extorted large amounts from the poor customers 

Considerable repugnance mas exciled by the spectacle of 
'Their these English ‘ nabobs ’ Their wealth was 

TwHementary generally believed to have been amassed by bar- 
eritici barons and disreputable methods and to be tain- 

ted with tyrannical corruption Lovers of liberty like Burke 
made spirited attacks upon the immoral s,>stem which could 
produce such unscrupulous specimens of administrators 
William Pitt described the ‘rapacity, plunder and extortion’ 
■of the offiters as being ‘shoiking to tbe feelings ot hvimamtv and 
disgracetul to the luition.d character ’ The question began to 
agitate the English public as to whether a trading corporation 
should be allowed to liave temtoiiai sovereignty at all 

Parliament theretore appointed a Committee in 1766 to in- 
ParliamsntaF; quire into all these luatteis and make a report on 

inquiry and the state of the Company's revenues and othei 

aft.urs 111 the following veai, 1767, Parliament 
passed P\e Ads These prevented the proprietors trom taking 
•dividends l.irgei (lian ten pei cent and (ompelled the Company 
to pav £400, 0(K) ,i vear to the Tieasuiv tor two rears, in re- 
turn toi permission to letaiii tlieir teriitorial sovereigntv The 
<(mtja(t was renewed tor a liiither term ot hve jears in 1769, 
the Compaiiv undertaking to make the stipulated annual pav- 
inents in letuiii toi the peiiiiission to tel am their possessions 
The assumption, liowever, on whidi such an urrangeruenn 
Bad finances liased, that the Cniupaiiv’s finances were 

of the evtrhuielv imispeious, was thoionghly groundless/ 

Company \\ hile t lie sen.iiits of the Compiinv were simass-] 

iii g (oloss.il tnrt iuK's, Tile t-'umpiiny ft ieiiiselves w erF - ad v ant tHg/ 
i.ipid lv towari^ tliJ^nWev" Their ^idits ’ aiiiounted'Io" about 
£6,0(H),f)00 TTu'v inaiutainod a large st.uiding aiinj Their 
political expenses (ontinued to he heiiw TTydei All’s victoiv 
in the Carnatic m 1709 and tlie disastrous tainine in the iiortli 
in 1770 precipitated the crisis The Direilois approached Lord 
North begging tor a loan from Oovernment, winch alone could 
save the company 

In 177*2 Pai liaiiieiit appointed a Coimnillee with instructions 
to hold a secret iiiquiiy into the affairs ot the Coiiipunv The 
Company’s request tor peeuniarv assistance came before Parlia- 
ment m 1773, and IjouI North’s Government proposed extensive 
idteratioiis m the svstein ot the government of the Companv’s 
Indian possessions Two Acts wei'e passed by Parliament By 
one, n loan of £1,400, (XX) at four per cent was granted to the 
Company, on whose power of declaring dividends some restne- 
tions were also imposed They were obliged to submit their 
at counts every hall veai to the Treasury 

The second Act of this yeui is the famous Regulating Act, 
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the provisions of which have been discussed elsewhere This 
llw • IS the first Parhamentary enactment which tried 

lag get 17T3 to modify the Company’s administration in India. 
The era of Charters now gives place to the era of Parhamentary 
Acts Henceforth a series of statutes were passed, usually each 
at an interval of twenty j'ears, when the time came for the 
renewal of the Company’s Charter On each such occasion 
the authority of the Crown and Parliament was tightened and 
the Company themselves were ultimately transformed from a 
trading corporation into an administrative agency 

The Regulating Act took the first steps in setting up a unified 
system of administration for the whole of British India A 
Governor-GHeneral w as appointed to superintend and control 
the governments of the three presidencies He was giien the 
assistance of an Executive Council A supreme Court of Judi- 
cature, independent ot the executi\e, was also established Tlit 
mam skeleton of the present Indian Government can be s<iid to 
have been origmallj provided by this important statiit a^A- 
The Amending Act of 1781 settled some ot the dispiited 
Pitt’s India questions, particularly th.it about the jurisdiction 

Act, 1784 oi the Supreme Couit established under the Re- 

gulating Act of 1773 It was, however, Pitt’s India Act of 1784 
which placed the Company in direct and permanent subordination 
to a bod^ representing the Bntish Government It created a 
Board ot six Commissioners for the affairs of India, popularly 
known as the Board of Contiol The Board was to consist of 
the Chancellor and one of the Secretaries of State and four 
Pnvy Councillors nominated by the Crown to hold office during 
its pleasure , but it w as ucver intended that high officers like the 
Chancellor or the Secretary of State should take any active 
part The Cornmissiouers were unpaid and had no patronage 
They were empowered to superintend, direct and control all 
Acts regarding the civil and iniht.ary adnimistratioii of the Com- 
pany's possessions m India The,v were given access to and 
control over all papers, minutes, dispatches, orders, etc The 
Directors had to give obedience to the Board, which might dis- 
approve of or modify the dispatches of the Directors The 
Court of Propnetois lost its chief governing power It could 
not revoke or modify the proceedings of the Court oi Directors 
The importance of Pitt’s measure therefore lies m its creation 
Importance of of a separate Department of State m England 
the meaenre under the official style of ‘ The Commissioners 
for the Affairs ot India wffiose special function was to control 
the Court of Directors One of the Commissioners w as appointed 
President, having a easting vote m matters of difference He 

‘ For a detailed account of this and other Acts pa^ised b\ Parliament see- 
Chapters XLV and XLVI. 
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later on came to be popularly known as tbe President of the 
Board of Control, and practically exercised all the power vested 
in the Board and acquired a position of supremacy. A Com- 
nuttee of Secrecy of not more than three members was to be 
formed out of the 'Directors Secret orders to India dispatched 
by the Board were to be transmitted by this body. The Act 
thus inaugurated what is described as Double Government in> 
the Indian administration The Company’s officers continued 
to be in actual charge of the management, while the represen- 
tatives of Parliament, sitting in a separate body, controlled all 
important matters of policy and detail from day to day 

By the Act of 1793, the two jumor members of the Board of 
Control were no longer required to be Pnvy Councillors. Pro- 
vision was also made for payment of salaries to the members and' 
staff of the Board out of Indian revenues 

Measures of some importance were passed between 1793 and 
1813 but they need not be described here 

The Act of 1813 was preceded bv a searching inquirv into 
The 1st Indian affairs Wellesley’s vigorous policy had 

of 1813 affected the finances of the Company and a Parlia- 

mentary Committee sat for four years from 1808 onwards to make 
inquiries In 1812 it issued the famous Fifth Report which is 
stated by Ilbert to be still a standard authority on the ques- 
tion of Indian land tenures and on the judicial and police arrange- 
ments of the time Napoleon had closed the European ports, 
and British trade demanded admission to Asiatic ports The 
(’ompany fought hard to retain their privilege and put forth 
various arguments against the opening of the doors of the east 
to all and sundry Their opposition wms, however, ignored and 
the proposals submitted by the Government were embodied in 
thirteen resolutions, on which was based the later Act Parlia- 
ment’s interference now covered not only the internal adminis- 
tration of Indian affairs but it reduced the Company’s trade 
monopoly itself, confining it to the article of tea in their trade 
w'lth India Parliament’s undisputed sovereignty and discretion 
to introduce any alterations m the Company’s constitution or 
privileges were once more demonstrated 

Twenty years later, careful inquiries were again instituted 
The Act wBen the time came for the renewal of the Com- 

of 1838 pany's Charter The Company were now com- 

pelled to close their commercial business and they ceased to be 
a mercantile corporation. They were indeed given a further 
lease of life for twenty years, but they became henceforth strictly 
an admimstrative machine, conducted by the Directors and con- 
trolled by the Board of Control as representing Psirhament 
The Act added a separate Law Member to the Executive Coun 
cil of the Governor-General, and introduced a highly centralized 
system of administration 
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The Act of 1853 renewed the Charter of the Company, but 
■Tlie Aet IV not for a definite nunibei ot years The Indian 
«f 1 S 03 dominions were to remain m the hands of the 

Company in trust for the Crown until Parliament should other- 
wise direct The number of Directors was also reduced from 
twenty-four to eighteen, out of whom six were to be appointed 
by the Crown 

Finally the Mutiny ot 1857 gave the death-blow to the exis- 
The teuce of the East India Company The Act for 

of 1888 ' the Bettei Goieimnent of India enacted that 

India should he governed hv and in the name of the Queen, and 
■vested in the Queen all powers and territories that had belonged 
to the East India Company \ Secretary of State with Conii- 
<‘il was appointed to transact the affairs of India in England 

S4 PARLIAMENTARY CONTROL OVER 
INDIAN AFFAIRS 

It will be cle.ir trom this short survey ot the giowth ot the 
The Conetitu- Ku'^t India Compain ’s political organi/ation, con- 
tlon of the scijuent upon the teiritorial expansion ot then 
Company powei m India, that the Company in the nutuie 

ol the circumstances Inid two different sets of officials to trans- 
act then business, one in India and the other in England 
England was the countiy of the Compain ’s domicile From it 
were derived all their power and piivileges The chief conliollnig 
and directing authority ot the Compain 's .iffairs resided m 
England and functioned from theie 'Phe Company being ori- 
ginally a commercial corporation, their lonstitntion was modelled 
on the lines of such a body 

It IS inteiestnig to understand how the Parliament ot Engl.md 
Parlismentary exercised its soveieign control over the affairs ot 
«ontrol * the Compaiiv so as to luc)dlt^ tlieir Indian police 
m general during the period under survey, 1600 to ISfiT* It is 
•evident that occasions toi interterence did not arise frer|uently 
m the earlier years when the Companv were almost a purely 
■commercial corporation The business of the Company during 
these years had not leached that intricate character which it 
acquired during the later vears of its development The Com- 
panv were the creation of the English monarch who had endowed 
ihein with a legal existence through the instrimientality of a 
Royal Charter 

Very definite conditions as to the privileges, the constitution 
1. The tesuing and the powers of the Company were mentioned 
•of Chutert in these documents, and anv transgression of the 
limits and restrictions imposed upon the Company was liable 
to lead to the penalty of the dissolution of the whole body In 
the- technical sense of the term, the East India Company were 
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at no time sovereign Their powers and privileges, even w^hen 
great and undefined, were all derivative. And whenever cir- 
cumstances in India made it necessary to hold new powers, 
request for the grant of such powers had to be made to the 
Crown which would then incorporate them in a new Charter 
Thus successive monarchs made additions to the powers and 
Naw powen privileges of the Company m response to changing 
granted bjr environment and on an appeal from the Directors 
the Chartere Such measures appeared with great frequency .uid 
Roinetinies at short intervals during the century and a half 
following the grant of the original Charter of 1600 The increase 
jn powers was often accompanied by detailed regulation about 
some section of the administration The establishment of some 
sort of judicial system lor the trial of civil and criminal cases, 
the establishment ot Mumcipal Corporations in the important 
cities m the (Company’s dominions in India, .lud the constant 
alteration and determination ot the franchise for entitling a 
person to be a Proprietor having a vote, or to be a Director, or 
a (loveinor of tlie Company, were matters which were legiilated 
by the conditions of the Charters 

It will be seen, theretore, that though the authority of the 
thrown was not directly exercised over the affairs of the Company, 
to which certain rights of sovereignty were delegated as a 
pnxilege to life enjoyed under tert.ain lestrictions, the fact that 
the delegation depended entireh upon the will of the reigning 
monarch, who might or might not grant it, put a restraint upon 
the actions of the Company and the freedom ot their existence 
Degallv they did not enjoy immunity from superior control 
The conticl ot the Crown did not, howexer, necessarily mean 
Parliament’s the control of Parlianient The battle for civic 
sanction for rights and liberty which the citizens of England 

Charters successful] v fought with their monarchs dunng the 

period of the Stuarts had only given faint indications of its com- 
ing w^hen Elizabeth granted the Charter which incorporated the 
East India Company in 1600 At the time of the Ilexoliition 
oi 1688 and even earlier, the right of the monarchs to grant a 
monopoly through the instrument of a Royal Charter w as hotlv 
disputed and was, m the end, emphatically denied The re- 
solution of Parliament in 1693, to which a reference has already 
been made, declaring the equal light of all subjects to trade m 
the east, was a reply to the legal claim made on behalf of the 
beneficiaries of the Royal Charters With this definite shifting 
ot the centre oi political gravity from the King to Parhamenl 
and the acknowdedgeinent of Parliament’s undisputed claim, 
the Charters which were the foundations and the props of insti- 
tutions like the East India (Company began to be issued with 
the consent and in the name of Parliament. Foi the monarchs 
were sfibstituted the people The source of authority w as 
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changed, though the form m which power was delegated and 
control was exercised remained the same 

With the growing complication in the Company’s" Indian 
affairs arising out of their entanglement in the disturbed pohtica 
of the land, and with the assumption by the Company of the 
de facto, if not de ]UTe, territorial sovereignty of the vast area 
comprised by the provinces of Bengal, Bihar and Onssa, the 
nature of Parliainentary control had to be adjusted to suit the 
requirements of the new situation The question had to be 
decided whether a commercial corporation could be permitted 
to exercise territorial sovereignty, whether such influence would 
be beneficial to the people over whom it was exercised or by 
whom it was exercised The constitutional maxim that no 
subject can acquire sovereign rights except for the Crown also 
made u, obligatory that Pailnunent should investigate very cnti- 
oally the operations ot an institution w'hich had become deeply 
involved in politics and militaiy adventmes 

h'rnrii the acceptance of tlie Diwani in 1765 and onwards, 
il. Parliamcn- meiiibeis of Parhanient grew more curious about 
Ury Com- Indian affairs, and their leaders felt n greater res- 

mittees ponsibility in lespeit of rurliament’s supervision 

over the Company’s adiniinsfiation Tlie most usual method of 
exercising this supervision vias the appointment of Parlia- 
mentary Committees to conduct detailed investigations into 
Indian affairs from tune to time Investigations of this kind 
preceded the Regulating Act, the Act of 1813, the Act of 1833, 
and so on Sometimes the inquiry w'as held secretly and everv 
endeavour was made to thrash out all details and thoroughly 
understand the circumstances of the Company’s > management 
and rule Voluminous documents were later on published re- 
cording the evidence collected by such Committees 

On receiving the Reports the mmistiv m charge in England 
ill. Parliamen- embodied such of their recommendations as weie 
tory enact- acceptable to it, m definite proposals for an Act, 
and put the Act before Parliament for discussion 
and sanction Between 1773 and 1858 a number of such Acts 
naodifying, altering and regulating the administration of the 
Company’s Indian dominions were passed by Parliament The 
time for the consideration of the Indian question invanablv 
arose when the legal period for the currency of the Charter, on 
which the very existence of the Company depended, was about 
to terminate Erom 1773 to 1853 at an interval of ev'ery twenty 
years. Parliament had necessarily to legislate on Indian matters 
At such times it took the opportunity of reviewing the whole 
situation and adjusting its legislation to the needs of the adminis- 
tration Even during the intervals it took the initiative in intro- 
ducing measures affecting India in order to correct any defects 
which required urgent attention Thus the Amending Act of 
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1781 \Va8 passed only seven years after the Regulating Act, and 
Pitt’s India Act only three years after the Act of 1781. The 
Acts went into the details of the administration and cireum- 
• scribed the freedom of the Company in the management of their 
mtetoal affairs, to the extent to which these had to be carried 
on m accordance with the prescribed Parliamentary rules. 

But the most effective instrument by which the Home Gov- 
J» The Board ernment exeicised its supreme control over the 
«( Control Company’s affairs over and above the appointment 
ot Parliamentary Committees and the enacting of laws, was the 
creation of a regular Parliamentary agency which worked as a’ 
normal department of Government for the day-to-day supervision 
and guidance of the Company’s affairs both in India and m 
England Committees of investigation and Acts of Parhament 
came sporadically at intervals of years Their control, there- 
tore, could not have the continuity that is secured by a per- 
manent department Steps were taken to institute such a stand- 
ing superintending authority by Pitt’s India Act of 1784 

The Board of six Commissioners which came later on to be 
Ita powers known as the Board of Control was nothing less 
than the supenmposition upon the officials of the Company of 
a board of masters, who were empowered ‘ to superintend, direct 
.md control all acts regarding the civil and military government 
of Indian territories ’ They were given access to all papers, 
dispatches and documents The ‘Directors of the Company 
had ‘ to pay obedience to, and had to be bound by the orders 
ot the Board, which might modify any communications or dis- 
patches issued by them ’ 

It will be seen at once that the formation of an authonty 
with such vast superior powers inevitably degraded the officers 
ot the Company to a subordinate position They lost their 
power, independence and initiative A Committee of secrecy 
•of three, formed from among the Directors, was alone entrusted 
with the examination and dispatch of important political and 
military documents The degradation of the Directorate body 
as a whole was therefore considerable The six Commissioners 
were to be named by the Crown 

The President ot the Board of Control was almost always 
The PnsUent a member of the Cabinet and the appointment 
«f til* Board soon came to be recogniiied to be a party appoint- 
ment The President went out of office and came into office 
according to the fortunes of his political party. In course of 
time the number of members of the Board was reduced to one 
He continued, however, to be known as the President Pro- 
vision had been made since 1793 for the payment of the salaries 
of the members out of Indian revenues 

The President of the Board had enormous influence over the 
administration He was the representative of Parliament imd 
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its constitutional adviser on questions connected with India. 
With the support ol that august body behind hiui, he could make 
and unmake important decisions legaidmg the Indian Govern- 
ment The fear that he might deprive the Directors ot their 
lucrative patronage by persuatlmg Parliament to abolish their 
powers tended to make the Directors subservient to his will 

Private discussions between the Chairman ol the Direetois 
and the President ol the llo.ird soon became a normal prelimin- 
ary to the disposal ol the vast amount ot correspondence that 
passed in ship-loads between Engl.md .ind India The practice 
also gradually aiosc ol piiv.ite communications between the 
President ol the Board on the one hand and important olhcials 
in India like the Governoi-Geiieial and Governors on the other 
By this unofficial means the President’s opinion on particular 
questions and the geneial tiend ot his thought could be ascer- 
tained betore anj action was taken in India 

The svstem of goveimneni which was thus inaugurated bv’ 
Double the Act of 1784 has been described by writeis on 

OOTernment tlie Indian c-onstitution as Double Government 
(not to* be confounded witli Clive's Double Government men- 
tioned earlier) As the President had Cabinet status and as 
his office had no h\ed tenure but changed with his partv , Pailia- 
meiit was able, il it so intended, to exeicise loniplete and 'direct 
control ovei Indian admnustr.ition because ot the complete res- 
ponsibility ot the British Cainnet to the Britisli Ihirlnmient and 
the consequent responsibility ol tlie President of the Bo.ird to 
the members of that bodv 

It is true, liQwevei, th.it .is tlie President’s salary was paid out 
of the Indian exchequer and had not to be voted bv Parliament, 
there was no routine occasion on wind) Parhamenl would have 
the necessity to consider the Indian question It was not so 
with the other members, of llie Cabinet and departments con- 
trolled by them Discussion necessarilv arose on matters in their 
departments when, at the beginning of the' vear, demands were 
made for salaries, and other expenses 

In short. Charters, En.ictrnenls, Committees of Inquiry and 
the Board of Control were the instruments by which the Gov- 
ernment of England exercised its control over and supervised the, 
administration of the East India Company’s territorial possessions 
in India 



IV. THE POLICY OF ASSOCIATION AND 
THE MOELEY-MINTO KEFORMS 
1801-1909 


Si THfi lUSE or UsUllAN NATIONALISM 

Thkre w ds one remarkable gap in all the legislation that w ai* 
No mention of passed by Parliament prior to the year 1861 None 
India’s poUti- of its Acts contained any reference to the political 
cal rights rig hls'6r~§tattls drrhg'IMian peohle ^le imllldns 
Vi ho” were glKerned were not considered suliicieiith importanl 
to deserve specific recognition at the hands of the parliamentarv 
legislatoi, and were ignored in the scheme ot the Indian consti- 
tutional stiucture 

By the year 1861, the conquest of India was complete, What 
Policy of was more important, the new order was accepted, 

conciliation mole oi less, .is an accoiiiplished fact by the 

majority ot Indians They appeared to ha\e bowed to the in- 
iMtable The dehant <md standing challenge ot the vanquished 
to Ihp supremacy ol the victoi gr.idually i aimed down to an 
inaudible inurimir oi protest A spirit ot resignation and acquie- 
scence seemed to penade the whole land 

A generous gesture troiii the conqiieioi al this psvchological 
moment was bound to pioduee a very soothiitg effeet The edge 
ot liostility could be softened by a display of friendliness and 
sympathy It whs also necessary that the iiilers slionld he fully 
acquainted with the trend of opinion among the subjects ot the 
coiintrv The old Indian methods ot ascertaining what the 
people telt and thought had become rather crude and out of 
date Nor could they bo pioperh assiiinhited and employed by 
a foreign bureaucracy 

There was another factoi of great importance Aftei the 
Beguita of advent of Biitish rule, and more particularly after 
wMtoim Macaulay’s famous Minute of 1834, the doors of 

oaueanoB western education were throwm open in India 
Important centres of modem learning, like colleges and uni- 
versities, w'ere started in several provinces They gradually un- 
folded an entirely new world before, the eagei eyes of the 
dispirited Indian It was an exhilarating picture, depicting a 
type of moral and matenal glory which was new to India 

The ideals embodied and inculcated m the now learning wcic 
appreciably different from what the Indian had been accus- 
tomed to respect in the past The inventions of the physical 
sciences were an astounding but pleasing, no^'elty They 
brought visions of earthly happiness and comfort Tlhe social 
sciences also exhibited a stnfang growth They began to p»o- 
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pound dogmas whieli had hitherto been almost completely un- 
known. Their interpretation and solution of the prqblem of 
human inequality became more emphatically rationalistic and 
fearless. 

The history of western countries had also its own inspiring 
loapiration message to a fallen nation The romantic stones 
from ««Bterii of the struggle for popular freedom in nations like 
Jiiitery England, France and America caused deep stirnngs 

of the soul m a politically degiaded people Liberty, equality 
iind democracy became the most vital elements in the new 
ideology The spiead of those doctrines ga've a new orientation 
to social and political thought in India It supplied a new sense 
•of values for judging human institutions and human relations 

In the light that was thus east by western Ifiierature and 
The Indian philosophy, the Indian began to discover himself 
National He regained his self-consciousness and recovered 

Congreaa sensibility An lutellectual unrest soon began 

to be visible m many parts of the country The formation of 
the Indian National Congress in 1885 was the climax of the 
growing internal aw'akenmg The Congress expressed and fo- 
cussed Indian discontent against the existing conditions The 
Indian Renaissance eloquently manifested itself through its 
impressive medium * 

52 ADOPTION OF THE POLICY OP ASSOCIATION 

Parliament had to take cognizance of this psychological trans- 
India eonai- attitude had to be adjusted to the new 

der^ unfit situation This did not mean giving countenance 
for aelf- to the Indian demand for self-government which 

jovornment soon came to be vigorously put forward by the 

Indian leaders In fact, such a notion was summarily rejected. 
Even Lord Morley, who had the reputation of being a left* 
wing liberal m his day, could not imagine the possibility ef 
parhamentary institutions being conferred upon India It was 
felt by the Englishman that India was still for democratic policy. 
To speak of parliamentary apparatus as being either demanded 
by or conceded to such a backward countrj' was held to be an 
absurdity 

But the demal of self-government did not make it necessary to 
Lesser withhold lesser concessions The Indian might 

eoneessieiie not be entrusted with power over Indian adminis- 
tration, but he could be brought into closer touch wuth its routine 
He might not be allowed to determine governmental policy, 
hut Ins opinions on some of its simpler aspects could be invited 
Explanations and replies could be officially given to points raised 
in his criticism A common ground could be created on which 
the official and the non-official could meet more frequently and 
influence each other In short., a small fraction of the Indian 
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be associated fairly closely with the adtninisfita- 
IbiOn country. 

The^olicy of association was thus a very much milder affaii 
OtipOrtanitiM than the introduction of a responsible, and demo- 
IWf cm^taet eratic government It involved the ereatipn and 
the niiiltipiication of contacts between tlie rulers and their sub- 
jects, but not the transfer of political powei to the Indian people 
The main feature of the policy was the formation of legislative 
councils which contained a small number of iion-offieial Indians 
At a later stage, Indians also came to be appointed to a tew 
high offices including membership ol the central and proviiieial 
executive councils 

To be <n member ot a legislatne eouiieil appealed liolli to 
the head cfld the heart of Indians It was a new opportumt\ 
to inteijiret the popular will and to explain the pojiular view- 
point Tlie couiieils gave sc-ope both for the satisfaction ot 
peisoiial ambit ion and tor the \entilation of public gnevauees 
Thex senod as a political trainnig ground, and provided a 
nieduim for the lawful expression ot discontent against the 
actions ot the (Joxeuiment 

It mav be said that tbiee impoitant .\cls were passed bx 
Heta of I’arli.iiMenf m fiirt lieranee oi the poliex' of associa- 

iM14t’18*2 tion The Act ol IHHI mtroduc^ legislatures of 

«ad 1909 lli(. new txpe and made loom m them for a small 

nominated iion-ofhcial element \o change was made in this 
.irraiigenient for lluitx xears, after xvhicli period another Act was 
passed in 1892 This measure iiicreaseil the scope of the legis- 
lature’s activities and strengthened the non-offictal element bv 
inaugurating, in an nidirec t manner, the principle of election, 
^owexer, it is the .\ct of 1909 winch may be considered as a 
xvell-dev'eloped product of the policx of association T he Morlex '- 
Minto Jteinri us* winch xxere enibodmd in this me a sure are a 
l.inditiark iii thp liisti'fj pf Indum admin istration pi pre-War dayg 

53 t’RlTICJSM OF THE POLICY OF 
ASSOCIATION 

The policy of association xxns too meagre and inadequate 
Th« ledi** satisfy the political aspiration of India From 

latares wer« the Indian point of view it had grave limitations 
defects The legislatix'e council was merely 
dent bouee expansion of the executive council. Addi- 

tional members were added to the latter xx-hen the enactment 
of laws w^as contemplated The central legislature and most 
of the provincial legislatures contamed a clear majonty of 
official members even after the Morley-Mmto Reforms of 1909 
The laxvmaking chamber had therefore no independent existence 
It • 'was merely an instrument in the hands ot the executixe 
3 
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authonty and not a restraint on its powers and actions It could 
not serve as a real check on an irresponsible goiernnient 

The structure of the legislative councils was extremely un- 
’ nelr satislaetei'y and defective Till the Act of 1892 

■traeture wm they did not contain a single elected member It 
^®**®tl** was not the choice of the people but selection by 

a foreign bureaucracy that made the Indian legislator His re- 
presentative character therefore suffered from a fundamental 
delicieiicy The Act of 1909 admitted the principle of election, 
but 'the total numbei ol elected representatives that it provided 
for all legislatures m India put together came to the miserably 
small figure of ISf), which was not adequate to serve the demo- 
cratic purpose of voicing and reflecting all the currents of popu- 
lar ^opinion The method of election was also extrenlely faulty 
The powers conferred on these bodies were very limited and' 
Their powerg ineffective All laws required their sanction, but 
were In- on aocouiil of the standing official majority it was 

adequate impossible tor any measure proposed by the Gov- 

ernment to be rejected The right of asking questions and 
moving resolutions w,is oxtremelv restricted The council could 
discuss the budget to a certain extent , and even divide the house 
on some motions that were allowed on it But m the nature 


of Hungs no division could actiialh go against the Governndfcnt 
In addition, not a rupee of the iiieome or of the expenditure of 
the central or provincial governments was placed under the 
direct control of the legislature 

The Morley-Miiito Reforms were haded by some influential 
Lbnitations of leaders, both in India and in England, as a con- 
tho Morlov- siderable contiibutioii to India’s political advance. 
Minto Refenng Gireat hopes were entei tamed about the new 
regime initiated by them However, practical experience soon 
showed that the only net gam ot those reforms Has a little lati- 
tude to the non-official Indian to express his disapproval of some 
aspects of the Government’s polic;i, and also to make a few 
constructive suggestions Jiut the very exercise of those privi- 
leges was distasteful to the elected members because there was 
no obligation upon the Government to aocept even very modest 
proposals and cnticisms They often proved to be only a cry 
m the wilderness. 


Those who were optimistically looking forward to the estab- 
DUMpoiut* lishment of at least some degree of popular con- 

mm wnati tnoJ over the Indian administration were therefore 
fcy them disillusioned It was realized that the totality 

of the legislature’s powers amounted to little more than the' 
dubious privilege of an occasional and inconsequential debate 
on a few public questions. And that too depended upon ttie 
Government’s pleasure The parliamentary garb of the legis- 
latii^ councils was not only deceptive but ridiculous because the 
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bureaucratic government commanded a clear majority of the 
votes. There was an air of unreality about the proceedmgs 
Even sober-minded politicians confessed to a sense of over- 
whelming futility in working such a poor sham for representa- 
tive democracy 



V, THE MONTAGU-CHELMSFOBD 
REFORMS AND THE BEGINNINGS OP 
RESPONSIBLE GOVERNMENT 1919 

G THE GBEAT WiAB AND INDIA’S SERVICES 

VJlTHiN five years ol Vfie passvng ot tbe Act oi 1909, an unexpected 
Ontbnak of overwhelming catastrophe descended upon the 

iho GfMt world The Great War broke out m 1914, and 
every phase of national and international hfe was 
profoundly influenced by the convulsive forces that were un- 
chained A revolutionary social philosophy swept away the 
older ideals and also those individuals and institutions which 
tj’pified and embodied them 

As a member of the British Empire, India was called upon 
SenfMS flght on the side of the Allies The response 

Modered by was quick and enthusiastic All the resources of 
the country were placed ,it the disposal of the 
British Government \lndia’s contribution to the War in men, 
material and monej w as remarkably generous I The great 
magnitude ot her gifts and the unswerving loyalty of her people 
created a profound impression on the British nation Admira- 
tion and gratitude were umvei sally expressed for the spirit ot 
friendly co-operation that was displayed by Indians 

The Great War was described bj’ the Allies as a Sort of crusade 
Threat to against injustice, wrong and tyranny. It W'as said 
«iiiUutioii to ha\ e been provoked by u grave menace to huma n 
civilization The right of the smaller and weaker nations’ to 
■exist had been challenged National honour and integnty had 
been violated Liberty, equality and democracy, which con- 
stitute the essence ot cnflhzed existence, were threatened with 
rum. 

England and her Allies claimed that their entry into a hOTiible 
I4eai( of war was not mstigated by selfish motives. They 

<ho AUteo claimed to bejjuHiun^— a— ideal even at a 

t j-emeg doiis sacrifice'^'HBVe^ hi^ t hat waB^’gOfld—amP jsaie in 
human hfE' had Tto be_ ymiuZdes^Uciiett^ AITTorme of 

unnatii«tr~c?> ^cion alid sTaverv had to be abhhs bed The moral 
implications of tEe Allied ims^n were expressiwly epitomized 
in the single word ‘ self-determinatio n- ’ With that inspiring 
slogan on their lips, w'amorS' and statesmen bravely set out to 
renovat^ a world in rums 

India was also participating enthusiastically m the campaign. 
Her soldiers were laying down their lives in defence of the 
freedom of other nations, yet her own political status was far 
fiftm satisfactory She was a mere dependency, held in the 
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giijp of ft pimftiful iomgn sation. The nght o£ self-gOTenxment; 

emphatically denied to her citizens. A coun- 
af piimwl try which was called upon to dedicate men and 

di^dtBM ' money for the emancipation of mankind was itself 
compelled to he in political and economw bondage The anomaly 
was ^anng. 

§2 THE ANNOUNCEMENT OF 20 AUGUST 1917. 

A vigorous agitation was naturally started in India for the 
Agltatton f#» assertion of her legitimate claims to internal free - 
Hmi» Bute'’ d om, or Home Rule England coniri no innp<^P 
ref use to entertain theii T I'o do so would have been inconsis- 
tent w'lth her altruistic professions ?ipr could the substantial 
w ar sen’ices of India be lig htly ignored This eoiri' bihatlon~'of 
c irciimst iTOyfc inAm-ed n , he.althy~cSaiigo in The Jiuglishman’s 
a ttitude towards the Indian deman d The Indian public had 
been long insisting that the hnal goal of British polity in India 
should be clearly defined But it required the shock ot a devas- 
tating war to induce the Biitish Pailiaineiit to comply with the 
Indian deinund On 20 August 1917, the Secretaiy ot State for 
India made a niomeiitons declaiatioi i on behalf of the British 
Government ' 

The following important extracts will explain the natiiie ol 
Mr Mwtegu’t the ideal as contemplated in the announcement. 
MBwneemsiit ‘ ‘ The policy of His Majesty’s Government is that 
of the_niaieaaing_afiSoaaTlonri7~r^wnrjnIeKeg2;braTt^22r^^^ 
a dminis tration and the gradTial development of self-governing 
institutions with a view t o iil ie ~progressive~renIizatiQn ot res- 
p onsIE le~governrneht In India as an'lrilegral parE oFtlie^Bnlisb 
Empire" The progress in tliis^ policy can only be achieved 

by successive stages The British tlovernment and the Gn\ 
ernment of India must bo the judges of the tune and iht 

measure of each advance 

It will be seen that Parliament did not piopose to introdiici 
Mft Immtdi- imniediateK nn\ sweeping change in the metlioc 
ate grant ot Indian goiernance The mechanism of bureau 
of aw* cratic control was not to be siiddenh transtormec 

gnemmuit responsible governmeiil The process was tr 

be gradual and its tempo was to be properl,^ regulated Iii fact 
to the Indian mind the parliamentary definition of India’s poli- 
tical destiny appeared to be disfigured •by many conditional and 
restrictive clauses. 

However, i n spite ot th ese defects, the announcement was a 
P riMiy t. of iandmark in me m stj^ry of the Ki^fish ■aHmin'i^rn- 
wi i p a ftri MMtjf tion in India It signifies a new constitutional era 
atoaptaft For generations ~t<^ ethe r. the English man had put~ 

hi6 faith m the efficacy sumgie nev of tEe policy of asso cla- 
tion^ He sought to nrovide an effective, ^en a paternal, gov^ 
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erumaat /or the Indian people. But he had not ae^uieheedi m 
the concept of government by the Indian people fog 

first tme it was decided that the Indianjras to be e3h$W^ to 
wieig~^iticai power in l^ own rtgBr^~SB~w 3 sJio Jb& hiy en an 
oi ^rtumtY to ta ste ^Ee~ T>teSmg5 r'aiTd; JilTft~rTOsp(iin8ifaai^A^ of 
pnllinmftntii,ry prflf-.t.iri fh- formation of responsible ministries 
\vas’’’K^e 3 _flfi 5 S!:featme„ oTTndian'lidminlsfralion The^sub- 
ordmaUgirof^ the Indian executive to the Indian legislature was 
no longer ruled out as an impracticable ambition 

Another important decision was also announced at this time 
Ths SscNtary / The Secretary of State for India was asked to pay 
•! Stats Tlslti j a~&pecial 3is^jSr Tpd)a an? to Ji nake personal in - 
Inita I guIHes concerning its constitutironr fiitiii^ The 

Indian problenF^appSared to be complicated and therefore in- 
capable of a ready solution Tlie Government of India had to 
be consulted at every stage A full and frank exchange of 
views between Indian^ leadnra—und-Jiarliament’B representative 
was also considered to be__Yery desirable If~was~e?tpeeted -to be 
hrmrensely heipfiiT in clanfying^ the -issues 


THE MONTAGU-CHELMSFORD REPORT 
AND THE ACT OP 1919 

Mr Montagu, the 8ecretarj ot State, arrived in India in the 
Th* Mootford "^mtei of 1917 and stayed iti the country till May 
Report 1918 In company with the Viceroy, Lord 

tta ( helmsford, he visited important cities like 

A« of 1919 Bombay, Madras, Calcutta and Delhi Evidence 
Was invited from individuals and associations Numerous inter- 
views were granted and deputations were received. Tha tangi- 
ble result ot the investigations and ot the coUaboratton of these 
two authorities was the famous document which is popularly 
known after its writers as the Montagu-Chelmsfoid (or Montford) 
Report |H contained a brief historical survey of the Indian 
administrative system and a lucid exposition of its growth! Then 
followed a discussion of the different proposals for'^eform- 
ing the existing system The au|Bors also put forward .a senes 
of recommendations of their owA for acceptance by Pariiament. 
The publication of this historid Report was followed by the draft- 
ing of a Bill, its reference tJ a Joint Parliamentary Committee, 
and its final passage into mii Act in 1919 The new scheme 
actually began working in ttie beginning of 1921 

This Act was an attempt to implement the promise eontMned 
in the declaration of 20 August 1917 It was essentially Biea- 
A tnasitioiiai sure which created, and served the needi ^ a 
measoN transitional penod The purely bureao^tic 

system w as to be modified but not to be wholly abolished. . Jfte 
prinexftle of political responsibitiiacL-iEas to be ' “ ' ' '* 
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duced, but the extent and the scope df its action were to he 
limited The Indian constitution was to be cut from its old 
moorings, but the final destination of responsible government 
was to be reached only after several intermediate stages had 
been slowly passed. 

The Montford reforms were the earliest of these halting 
ComUnafioii points The changes brought about by their pro- 
of contruiM visions ine\itably resulted in the formation of a 
hybrid structure, An irresponsible executive was partially 
placed at the mercy of a popular legislature Bureaucracy and 
democracy were strangely mixed up and closely associated with 
each other It was an unnatura l pixtaposition of cr.nfrpripg 
^lic h was~hound to produce frictib n In fact! the c^sequences 
were^TearlyToreseen and special means were provided to remove 
the difficulties that inherent m the working of such an 

odd combination The Act of 1919 embodied all the peculia- 
rities and imperfe'etions that belong to a stage of transition 

There were three main concepts on which the new scheme 
Central and based First, the cent ral and provincial 

proTlnelal spheres were demarcated and distinguished from 

aubjeeti each other with greater clarity and precision A 

l arger mea sure of independence was gra nted to the provinces 
T'he list of centrarsnlijeclK uontained items wTncTi'requiredruni- 
formity of policy and control throughout India The list ot 
provincial subjects contained items in w’hich f ueedom and initia- 
live could with ad vantage he left to local authoritie s 

Secondly, the province was considered to be the most suitable 
Dyarchy in un it for begin ning-, f he PvpArifnAi-il;- ef 
*he proraeet ment . Tlie provincial subjects were divided in^T) 
two groups The Beser\ed half was to be adiniu igWpfl Hy^ an 
ir removable executive (aiiincil as before But th e Transf erred 
h alf was give n for maiiiigement to a new class of officials cailed 
Ministers They were selected from amoiig~tHe elected ~iiieni~ 
hers~ of the provincial legislative council and were made 
responsible to that chamber for their actions and policy The 
legislative councils themselves were greatly enlarged in si/e and 
were provided with a substantial majonty of elected membeis 
The franchise for their election was consideiably lowered A 
part of the provincial budget was placed under tneir control 

Thirdly, an attempt was made to give a more effective voice 
The oMiinri fo the public in the conduct of the Central Gov- 

le^totan emment, though no element of responsibility was 

im|r«ni mtroduced in this sphere The number of Indians 

in the executive council was increased to three The central 
legislature was also constituted on a more democratic basis 
It was given the bicameral shape. The upper house was indeed 
extremely ol igarchical in chara cter and retrograde in its outlook 
But the lo^r house w’^as expected io he more representative 
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of Indian polifioal talent. A \nder franchise was prescnb ed 
for its eleetxon.r^ A part of the central budget was mdid^ Subject 
to Its vote — an important innovation The Legislative Assembly 
was -given many opportunities to expose and criticize the atti- 
tude of the central executive 



VI. CIRCUMSTANCES WHICH LED TO 
THE ACT OF 1935 


51 EVENTS BETWEEN 1919 AND 1930 

The introduction of the Montford reforms synchronized with 
DtMoatent ii very influspicious combination of circumstances. 
In Indin. The obnoxious Eowlatt Act was passed by the 
Government of India in the teeth of popular opposition It 
was followed by the proclamation of martial law in the Punjab 
and the dismal Jallianwalla Bagh tragedy The Muslim public 
wa^s also considerably agitated over the settlement of the Khilafat 
question The discontent roused by the Act of 1919 w'as natui- 
ally aggravated in such an atmosphere of irritation and anger 
In fact, all this varied disaffection produced a cumulative effect. 
It eontnbuted to the rise of a mighty political ferment which' 
found vigorous expression in the Non-co-operation movement 
started bv Mahatma Gandhi in 1920 

Tlie Reforms Act was denounced by nationalist opinion in 
Tha rafAnffls India as being madequate, unsatisfactoiy- and dis- 
danouMd appointing Even the first Legislatne Assembly, 
which was composed entirely of moderates and liberals,* passed" 
a resolution as early as September 1921 demanding an immedi- 
ate revision of the new constitution Three years later, some 
prominent leaders of the Congress entered tlie legislatures, and 
under the able guidance of Pandit Motilal Nehru the Legislative 
Assembly passed an important resolution It urged the Gov- 
ernment to conxene .a Round Table Conference of Indians and 
Englishmen to formulate a scheme of responsible government 
tor India 

The Government then appointed .i eommittee undei the 
Tht Muddimtn presidency of Sir Alexander Muddiman to inquirt* 
Committee mto the working of the reforms Its report was 
not unanimous. The minority was composed of influential 
Indians who had actually worked tlie reforms and could therefore 
speak from personal expenence about them In a valuable 
minute of dissent they pointed out the defects inherent m the 
mechanism of dyarchy and unequivocally condemned the whole 
scheme On the other hand, the majority, which included 
Government oflficials, made certain minor suggestions for im- 
proving the working of the system. The Government tabled a 
resolution m the Assembly for the consideration of these sug- 
gestions. The leader of the Swaraj party moved an amendment 

I The Indian National Congress, wiuoh represents adxanced Indian political 
ophuon, bad decided to boycott the Montford Petorms and had not contested 
elections to the new legislstnres 
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to that resolution, reiterating the necessity of holding a Bound 
Table Conference. The amendment was carried against the 
Government. 

The Act of 1919 had provided for the appomtment of a 
"Tlw Biinen Statutory Commission at the end of ten years after 
OemmiHion it was passed. The Commission was intended to 
make inquiries into the system of government, the growth of 
education, and the growth of responsible institutions in India, 
and to recommend an extension, modification, or restnction of 
responsible government Ordmarily, it would have h®®® ap- 
pointed round about the year 1930. But, apparently m response 
to the Indian agitation, His Majesty’s Government decided to 
-anticipate that date In November 1927 they made the 
announcement that a Statutory Commission under the presidency 
of Sir John Simon would be immediately sent out to India 

Unfortunately, u step which was intended to appease and to 
Its bejsott pacify Indian unrest only succeeded in producing 
the eontiary result, and alienated and embittered Indian feel- 
ing to even a greater extent than beiore Parliament thought it 
proper not to include a single Indian in the personnel of a Com- 
mission which was specially asked to investigate into and to sit 
m judgement upon the political aptitudes, achievements and 
aspirations of India This exclusion was luiniiliatiug to Indian 
self-respect and was keenly resented The Simon Commission 
was boveotted even bj, the Indian Liberals Its Report, which 
Was published in 1930, was received with a chorus ot condem- 
nation 

In the meantime, there was a change of government m 
Th* Labour England The Labour Party was established in 
'Government office if not m power Great expectations were 
raised in India on account ot its advent because it had fre- 
■qiiently professed sympathy with Indian ambitions The Labour 
Ministry soon decided that a Round Table Conference should 
be convened to discuss the constitutional future of India 
Indian leaders were invited to participate m its deliberations 
and to help in the trammg of a smtable constitutional structure. 

However, this decision did not convey the clear assurance 
The civil that the ultimate object of Parliament was to 

DiscbedteBce confer Dominion Status on India The Indian 
Movement was ardently looking forward to a declaration of 
this kind To him, the realization of that ideal was a simple 
birth-right, not to be questioned, and therefore its omission 
from the announcement about the Round Table Conference 
was construed as an insult to the Indian nation The Indian 
National Congress declined to take part in the proceedings of 
the Conference and launched the Civil Disobedience Movement 
in right earnest Thousands of Indian men and women int^- 
fionally broke certain laws and thus courted arrest and kn- 
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pnsonment. The country at last came to be governed by a 
series of ordinances 

^2 THE BOUND TABLE CONFBEENQES AND 
THE ACT OF 1986 

The first Bound Table Conference was opened in London 
The Geadhi- by King George V in tl^ Second week of Novern- 
Inrln Peet ber 1930 Its deliberations lasted for ten weeks. 
After it had dispersed, a vigorous effort was made in India to 
bring about a reconciliation and truce between the Government 
and the Indian National Congress Most of the imprisoned 
leaders and their followers were released. Lord Irwm the 
Viceroy, held prolonged conversations with Mahatma Gandhi 
and a settlement satisfactory to both parties was ultimately 
aitived at The terms of the agreement were pubhshed by the 
Government of India and the Non-co-operation Movement was 
called off Mahatma Gandhi later on proceeded to England to 
attend the second Bound Table Conference which was con- 
vened towards the end of 1931 

But during this interval, an unexpected change had taken 
Th« Mcond place m the British political situation The great 
R.T.C. economic depressiofi had produced a grave national 

crisis The Labour Party was disrupted and had gone out of 
office A National Government was specially brought into 
existence to manage the affairs of the state. It was predomin- 
antly conservative in character and was not particularly enthusi- 
astic to accelerate India’s political advance . There was also 
another very disquieting factor The differences between 
Hindus and Muslims appeared to be quite irreconcilable An 
agreed solution of the communal problem was found to be im- 
possible. The second Bound Table Conference therefore ended 
inconclusively The communal question was referied to the 
arbitration of the Prime Mimster 

In the meantime, circumstances in India had taken a very 
unhappy turn After the return of Mahatma 
rawiffinnai Gandhi from England at the beginning of 1932, 
Avard and the the Civil Disobedience Movement was revived and 
Pwna Pact leadei and a number of others were sent to jail. 

The Prime Minister’s award on the communal question vyas 
pubhshed a few months later and the world was staggered by the 
announcement that Mahatma Gandhi had decided to fast unto 
death as a protest against some of the clauses of the award 
which referred to the Depressed Classes (or scheduled castes, 
also calledsHarijans) of Hindu society. Hurried conversations 
and negotiations were held behind prison bars, and ultimately 
an agreement was reached It was embodied m what has been 
since known as the Poona Pact The Communal Award vvas 
modified accordingly and the historic fast came to a happy 
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Late in 1932, the third Bound Table Conference was 
Act ol vened in London It considered the reports of 
tWB ^anous sub-committees appointed previously anti 

formulated its own recommendations before dispersing at. the 
end of 1982 These recommendations were considered by His 
Majesty’s G-ovemment, and in March 1933 the latter published 
a White Paper containing their own proposals These were con- 
sidered by a Joint Committee of both the Houses of Parliament 
in consultation with a few Indian representatives nominated by 
the Government After the publication of that Committee’s 
report, a Bill was introduced in Parliament to give concrete 
shape to the net achievement of such prolonged investigations 
and discussions and to translate them into practical reality. 
The Bill was finallv passed as an Act in September 1935 

Thus an eventful chapter m the constitutional history of 
OoneluBion tndi.i ( ame to an end The sending out of tlie 
Simon Commission tliree years before the appointed date »v’a> 
regarded as a special gesture ot pailiamentury sympathy with 
the Indian desire for a speedy revision of the Montford constitu- 
tion Tel not less than ten ;cears were io elapse before aiiv 
concrete results could be achieved The new constitutiou wus 
partialh maugurated on 1 .\pril 1937 It was n long period of 
expec (aiKv and suspense which tried Indian patience, and at the 
end there appeared to he no adequate compensation for the 
delay in the shape of a new constitutional structure which fullv 
satisfied India’s political aspirations 

53 THE TWO BRANCHES OF INDIAN 
ADMINISTRATION 

Unlike most of the pre-British concjuerois ot India, tlie 
Neosiiary British did not abandon their country and per- 
dmliBin manently settle in the land of their conquest The 

Mussalmaii invaders of India, for instance, made India their 
home even though they originally belonged to Central Asia To 
the British, Great Britain is the vital centre of imperial activity, 
that little island is the point of convergence of a vast empire 
The British rule over India from Britain and the Indian ad- 
ministrative structure has therefore to take cognizance of two 
distinct entities One is the country' w'hich is governed and the 
other IS the nation which governs it The two stand apart from 
each other The distance between them is not only political 
and racial but it is also geographical 

The ultimate authority is naturally exercised by the sovereign 
Two kinds of people from their island home They appoint an 
outhority agent in England to function on their behalf and 

to keep in the closest touch with them. In this agent are 
vested the supreme powers of supervision over the Indian offi- 
cials He reflects the opinions and moods of the Bntish demos. 
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On the other hand, the work of actually governing the con- 
quered territory is entrusted to a body of officers who have to 
vtork and lue in India itself They are the men on the spot 
who are in direct contact with the subject population 

The Indian administrative machine is therefore divided into 
T«« bnuiohts two branches One operates in India, and is of 

•f tdininii- course much the bigger in bulk and extent. It 

tmtion IS composed of the Government of India and the 

Provincial Governments The other operates in England and 
serves as the instrument tor enforcing the will of the sovereign 
It consists of tlie Secretary ot State, his Advisers, and their 
establishment known as the India Office In the interests of 
clarity, it is best to make an independent studj of each branch 
and also of their mutual lelations, and this method is adopted ^ 
in the following pages 
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VII. THE SECRETARY OF STATE FOR 
INDIA 


§1. QUALIFICATIONS ANO APPOINTMENT 

The East India Corupanj was abolished in 1858 Control over 
ONatlon of Indian administration was vested thereafter in the 

tbe otfiee Crown and Parliament of Britain For the ade- 

quate and eSieient fulfilment of those responsibilities, a new 
post of a principal Secretary of State was created To him 
were transferred all the duties and functions that w ere formerly 
performed by the Court of Directors and the Board of Control 
Like all British Ministers, the Secretary of State for India is 
a representative and a servant of Parliament Through him 
are exercised the sovereign powers of that supreme body 

The Secretary of State must be a member of Parliament, 
Ha moat ba sitting either m the House of Commons or in the 

a mambar of House of Lords On very rare occasions it may 

Parliamant happen that he is nominated to office when he is 

not a member of either House. But it is distinctly laid down 
that within six months ot such a nomination he must find a 
seat for himself in the legislature This may be done in two 
ways. A sympathetic and obliging friend rna^ purposely resign 
his own seat in the House of Commons and the Secretary of 
State mav then successtully contest that vacancy Or he may 
be created a peer and elevated to tbe House of Lords 

The Secretary of State is not only a member of Parlimnent 
He ie also in but is also given a phace in its inner council, which 

tte Cabinet ik known as the Cabinet Membership of the- 

Cabinet is an exalted political status Its attainment neces- 
sarily implies the possession of several outst.uiding qiiahties 
All governmental powers in the British democracy are concen- 
trated m the Cabinet It is an assembly of some of the most 
eminent, intelligent and popular political leaders m the country 
Tliey belong to the same party and are bound to each other by 
.111 affinity of opinions and principles The Cabinet can be aptly 
described as the •pnmv-fh mohtjf of the British constitutional 
machine 

The fact that tbe Secretary of State for India is one of the 
QukUflMtitiM foremost constituents of the British Cabinet is 

i»f tbe therefore significant It automatically prescribes 

Sceretuy of qualities which the holder of that post is expected 
to possess Ho should have considerable reputa- 
tion and influence in the public life of Britain He should be 
closely associated with a political party and prominent in its 
counsels and leadership It is not necessary that he should 
have acquired first-hand knowledge of India and its problems^ 
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Hb is ual bupposed to have made a perlsonal study of the history, 
iind goograpln ot India or ot its political and economic conditions 
before lie assumes office His general intellectual training and 
the assistance of expenenced permanent officials are expected to 
give him a proper perspective m the performance of his duties 

The distribution of portfolios among members of the Cabinet 
jj,g 18 effected principally on the initiative of the 

■^pointaent leader ot the party in power It is usually done ni 
(consultation. w'lth the important party luminaries The maxi- 
mum of efficiency is aimed at in selecting different individuals 
toi diflfeient tasks The choice ot the Secretary of State for 
India can be said to lie made chiefly b|v the Prime Minister 
aftei an exchange of views with his prominent associates 

liESPONSiBJLITY TO THE CABINET 

Like all Ministers in the Cabinet, the Secretary of State is 
PrcTious COB- responsiblt', in the hrst instance, to his immediate 
ouIUtion with colleagues He must keep them adequately in- 
collcagaoB formed ot all new' lines of action that he may pro- 
pose to adopt m his department The wider aspects of Ins policy 
must be tully explained to them and discussed with them Their 
assent and support <ire required for all important innovations 
No decision can be announced as the decision of His Majesty’s 
<iovcrnment unless agreement lias been previously reached about 
it among the majority ot the Cabinet Then only does it. be- 
come the collective responsibility of the whole unit 

The Cabinet exists and functions as an indivisible entity 
Oitferenees Its members profess the same political faith and 
wHh them owe allegiance to the same political party They 
are heirs to a common legaC.v of the same traditions and philo- 
sophy Disagreement between them would therefore pertain 
rather to details and degrees than to fundamental principles 
However, sometimes the unexpected may happen Senous 
differences may arise between the Prime Minister and any of 
his colleagues or between one Munster and the rest of the 
Cabinet. In 1928, for instance, Mr Montagu meiirred the in- 
tense displeasure of his chief, Mr Lloyd George As recently as 
1935, the repudiation by the Cabinet of the Hoare-Laval Pact 
w'as equivalent to a condemnation of the Foreign Secretary, Sir 
Samuel Hoare. 

In such excepticyial cases, the only’ honourable altemath’e 
Th#ir for a dissenting member is to resign his office 

coBu^ueness ^ He must obviously part fompany wuth pohtfcal 
comrades when he has ceased to believe m their polities/ Both 
Mr Montagu and Sir Samuel Hoare, m the examples ^quoted 
above, tendered resignations of their ministerial office as soon as 
B grave divergence was discovered between them and their eoUe- 
Bgues For the same reason Mr Anthony Eden resigned the 



THE OP STATE SOB INDIA 49 

^post of fOTeign Secietaiy in 1938, The Prime Minister and 
other tnembers of the Cabinet can compel an intractable com- 
panion to make bis imme4iate exit from the official fold No 
violently discordant element can be tolerated in the innermost 
council of the State. 

§3 RESPONSIBILITY TO PARLIAMENT 

As has been stated before, the relations ot the Secretary of 
Snbordinathm State with Parliament are those of servant with 
to psrliament master He Is essentially the interpreter of the 
parliuirientaivy’ w'lll and the instrument of its authority His 
obedience to that body is absolute and complete He continues 
to be in office only so long as Parliumtart desires that he should 
be Even a faint induation ot Parliament’s disapproval ot his 
conduct IS sufficient to precipitate his downfall Any member 
ot that (‘hamber can puti questions to him He must supply all 
inlorinatioi! .mrl give satisfactory explanations His actions can 
he siibiect('d to the most searching criticism In the last resort, 
he IS liable to dismissal by a lote ot the legislature 

Jn consistence with British parliamentary practice, the 
Tenure of Secretaiv of State for India, as a member of the 
t abmet, comes into office with Ins party and goes 
out. with it The Cabinet works on the principle ot ]oint res- 
ponsibility It remains in pow’er only so long as it enjoys the 

confidem e of Parliament There can be no fixity ot tenure 
under such a system The hte ot Parliament is prescribed to 
be hve years, unless it is dissolved earlier So the maximum 
period of office that the Secretary of State can enjoy at a stretch 
Is five yeais Jn actual piactite it is found to be much less 
because it is detennuied In the exigencies ot British politics 

^4 THE UNDER-SECRETARIES AND THE 
INDIA OFFICE 

The Secretary of State for India, like other Cabinet Mimsteis, 
Two IS helped iii his w'ork bv two assistants wdio are 

assigtaiits known as Under-Secretanes They are highly 
placed officials, but the const if utional position and equipment 
of the two Under-Secretanes differ fundamentally f One fills 
a political, the othei a bureaucratic role j The pui^poso they 
serve are not identical bat complementary 

In qualifications and status, the Pailianientary Under-Secre- 
The Parlla- ** iTiiniature of lus master and chief They 

mentary are similar to each other in almost all respects, 

except in flit degree of eminence and soniontx 
rotary Pnrliamentaiy Uiider-Secietaiv imist be ,i 

member of Parliament Whenever possible, he is selected from 
that House of which the Secretary of State is not a member 
He has to expound the policy and actions of the Governm^t 
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on tke floor of the legislature and to do all such work as may 
be assigned to him by the Secretary of State. He forms part 
of the Ministry, though not of the Cabinet, and has to accept or 
to rehnquish office according as his party decides and Erects 
In fact,j’the Parliamentary Under-Secretaryship is often held by 
able ana ambitious juniors It frequently serves as a stepping- 
stone to higher office 

The Permanent Under-Secretaiy belongs to a diSerent eate- 
The Perma- gorj He is not a politician and is debarred from 
Mat Under- being a nieiiiber of Parliament He is an offi- 
Seeretary cial oi the Civil Service and is guaranteed fixity 

ol tenure during gootl behaviour At the end of a long and 
distinguished service in fcis department, he is selected to be ita 
executive head He controls all the secretariat staff and looks 
to the safety and orderly arrangement of the papers and docu- 
ments m his charge The happenings m his administrative 
sphere are intimately known to him Information about facts 
and statistics is always ready m his possession 

The Secretary of State is an intelligent but an ignorant stranger 
His usefulneM to Ins department He is an ever-changing factor 
in the governmental picture The period of his office is preca- 
rious. Under such circumstances, the continuity and the length 
of service of the Permanent Undei -Secretary are of inestimable 
advantage ( He becomes an encyclopadiu of expert knowledge 
which the political superioi can consult with profit j He sup- 
plies the raw material on which decisions and policies can be 
based The fixed and the fluctuating elements are thus happily 
combined m the structure of the administrative system 

For carrying on work of a purely routine and admmistiative 
The India nature, the Secretary of State is required to have 
Offi®® a large official establishmen t, (which is known as 

the India Office ^ It ooniprises clerks, typists, superintendents, 
accountants, etc , serving m different grades and situations 
Their total numbei comes to about 300 and all of them are re- 
cruited m Britain Those who are appointed to posts m the 
higher grades are selected as a result of the Civil Service Exami- 
nation The most successful of these civil servants can aspire- 
to rise to the position of the Deputy Permanent, and eventually 
of the Permanent, Under- Secretary of State Promotion to- 
these high offices comes by seniority and ment It is this 
secretarial establishment which keeps the executive machinery 
constantly and efficiently moving and maintains the continuity 
of departmental action 

15 SALARY AND EXPENSES 

The salaries and the office expenses of the Ministers of a 
country" would naturally be a charge on its people. Those who 
rq^eive services are expected to pay for them Such a propo- 
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Nation would appear to be too seif-eTideBt to need elucidation. 
TiM Bstanl Yet the justice of this dictum was not accepted 
pitftioa by the British constitutionalist in respect of the 

salary of the Secretary of State for India till as late as the Mont- 
ford Beforms. 


At least after the abolition of the East India Company in 
g^li^ 1858, if not before, the salary and expenses of the 

shargsd on special Cabinet Minister who was entrusted with 

Indlu the supervision of the Indian Government should 

roTonnos have automatically devolved upon the British pub- 

lic However, Parliament could not resist the temptation of 
continumg the distinction which had been introduced at the end 
of -the eighteenth century. I Alone of all the Ministers of the 
Crown, the Secretary of State for India was not paid from the 
British Exchequer His salary was not directly voted h\ 
the House of Commons but was charged to the revenues of 
India. \ 

This was an application of the principles of business accoun- 
Oalling dU- tancy with a vengeance The expense of keep- 
erlmlnatlon mg the Indian estate was to be debited to the 
estate itself It was argued that the British citizen should not 


be financially penalized for creating an agency to supervise the 
admimstration of a subject country | Such a convenient profit 
and loss calculation was one-sided and unjust, because it 
completely ignored the gains which accrued from the conquest 
In fact, it was typical of the antiquated colonial doctnne which 
looked upon a colony or a conquered terntory merely as the 
private property of the mother country That doctnne is now 
discarded as being short-sighted and incompatible with modem 
political and social tendencies It must be noted that the 


salanes of the Secretanes of State for the Dominions and 


Colonies were not charged to the Domimons or the Colomes but 
have been contnbuted by England Indians bitterly com- 
plained against the discrimination of which they were the 
victims 


The charging of the Secretary of State's salary to the ex- 
Lesiw chequer of the Government of India had another 

opportunity for incidental result Parliament gets the opportunity 
Parliamentary of criticizing and controlling departments of public 
control service in England because it is called upon to 

vote expenditure for them, including the salaries of their heads 
That was not possible in the case of the India OfiSce. The 
Indian question did not automatically come up before Parlia- 
ment for discussion when need arose for voting the Secretary 
of State’s salary at the time of the budget There was no 
question, indeed, about the competence of Parliament to in- 
terfere in the affairs of its dependency, ^but the normal and 
routine control which follows as a corollary'of the power of hold- 
ing the purse-strings could not be exercised over Indian adminfs- 
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tratioQ because of the hraaiicial independeoce of the Secretary of 
State 

Mr Montagu proposed the necessary improvement in this 
Uf Montagu ’i unseemly position jAttei the Act of 19f9,)the 
aetlon salary of the Secietary of State for India was 

accepted as an obligation of the British public and provided by 
it This does not mean that .ill the expenses of his establish- 
ment and office were also being incurred by the British people 
They were a charge upon the revenues ot India, but /the British 
Treasury made an annual grant-in-aid towards them to the 
extent of £150,000 I 

The Act of 193.5 h.is proposed an interesting change ui this 
Change made arrangement tSection 280 begins by prescribing 
by the Act that the salary ot the Secretary of State and also 

-ef 193S the expenses ot his department, including the 

aal.iries and the remuneration ot the staff, shall be paid out of 
monies provided by Parliament |The subsequent clause of the 
same section goes on to add that there shall be charged bn, and 
paid out of, the revenues of the Indian Federation, such periodi- 
cal and other sums as maj represent the Secretary of State’s 
expense for performing duties on behalf of the Federation 1 

The change thus introduced may therefore prove to be merely 
The ehange theoretical and verbal Till the inauguration of 
may be only this new system India used to bear the expense of 

nominal the India Office, and Parhainent vias pleased to 

make a coiitnbution towards a part of it Hereafter, Parlia- 
ment will bear that burden but may demand a contribution 
from India There is thus a definite alteration in appearances 
But what really matters to India is the net amount of money 
she will be called upon to pay It m actual practice there is 
no substantial decrease in that burden, the only achievement of 
the Act of 1935 would seem to be to bring about a somersault 
in the constitutional position j The Government of India, who 
were the recipients of a grant-in-aid from the Bntish Treasury, 
have been transformed into .in authority which makes a giant 
to the latter /But there is no assurance that the monetary com- 
mitments of India will be appreciably diminished 

56. POWERS AND FUNCTIONS 

To the Secretary of State is entrusted the duty of managing 
Described in those departments of the Government of India 
the Hontford which have to function m England The Montagu- 
Report Glielmsford Report has described his powers as 

they existed when the Report was written They were extremely 
comprehensive in range and included every important item 
All proiects of legislatio n wdietber m the Indian or m the Pro- 
wi«cial Legislatures had to go to the Secretary of State for 
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apjwdval ia pnnciple. Bafrare him were iaid all v ariations i n 
t axatio n or all measures afiPeeting revenu es, measures 
customs , currency operations and deb t, and proposals which in- 
volved” questtehs"” of policy or large e xpenditure. Construction 
of public works and railways, creation of new appwntments above 
a certain grade, raising of the pay of others or the revision of 
establishments beyond a certain sum, large charges for cere- 
monial or grants of sul^stantial political pensions, grants for 
religious and charitable purposes, mining leases and other similar 
concessions, additions to niilitarv expenditure, were all matters 
in which close restrictions were put upon the powers of the 
(xovernrnent of India by the Secretaty of State 

The Act of 1919 also stated that the^Secretary ol State ina> 
Defined by superintend, direct and contiol all acts, operations 

the Act of and concerns which relate to the government or 

1919 the revenues of Indm All gratils of salaries, 

gratuities and allowances, and all other paMiients and charges, 
out of or oil the leienues of India, required his sanction This 
power was to be exercised subject to the other pioiisions of the 
Act and rules made thereunder 

The \et of 193.') has introduced a new constitutional stnic- 
Changes made \The British Indian pro\inces have been 

bv the Act shaped into autonomous units \ At a later stage, 

o{ 1938 these units and the Indian States ma^ he joined 

in an All-Iridia P’ederation under tlie British Crown The prin- 
ciple of political responsihilitv iiia\ he introduced in the Feder.d 
Government to a < ertam extent Theoreticalh , this change is 
ot vital importance Tt demands ,nid implies not onlv relaxation 
of control by the Secretarv ot State, but .i fundamental altera- 
tion in the status of the go\ernments in India | Thev now derive 
their power directly from the Ciown of England \ Tt would no 
longer be correct to desenbe them as mere agents ot the Secretary 
of State, even though he still (ontimies to be then ofifiiial 
superioi 

Sections 278-84 of the Ad deal with the Secretary of State, 
An omission lus Advisers and his Department They contam 
in the Act t.iirlv elaboiate provisions coneerning sev'eral points 
In none of them, however, is speeifiealh embodied Ins former 
power of superintendence, direction and control The omis- 
sion seems to be deliberate and iiuiv have some value m jiiire 
eonstitutional theory It inav he in accord with the elementary 
principles of federal politv f A federated India with its consti- 
tuent autonomous units cannot he allowed to remain subject to 
the dailv supervision and control of the Secretary of State^ It 
must be emancipated from the intiusmiis of a distant superioi 
The Act of 1935 may be said to have brought about this neces- 
sary reform by doing away with jdl reference to the povveis ol 
superintendence, direction and control w itli which the Secretarv 
of State was invested hv the former Acts 
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However, ihe practical utility of auch an academic negation 
of Oa may not prove to be great, because it does not 
flwMtuy of derogate considerably from the powers of 1die 
**•*•’• powM* Secretary of State Sections 14 and 64 of the Adfc 
cledrly lay down that whenever the (Governor-General /or ^ 
Governor ‘ is required to act in his discretion or in his individual 
judgement, he shall be under the general control of, and compfy 
with such general directions, |if any, as may from time to time 
be given to him by the Secretary of State and the Governor- 
General respectively ’ 1 

A perusal of the Ant will show that the number of occasions 
HU iDfimnoe on which and the purposes for which, these autho- 
wlU still te nties are required to act in their discretion or to 
very great exercise their individual judgement is laige. No 
important subject has been omitted Defence, external re- 
lations, the ICS, the Indian Pohce Service, the Federal Rail- 
way Authority, the Reserve Bank of India and the all embracing 
Special Responsibilities of the Governor-General and the Goter- 
nor, are all subject to the control and supervision of the 
Secretary of State In theory at least, even after the Act of 
1935 his views and attitude can affect the whole sphere of Indian 
polity 


57 RELATIONS WITH ADVISERS 

The Secretaiy of State was given the assistance of a Council, 
-Unhampered known as the India Council, by the Act of 1858, 
anthority of and this Council was closelv associated with him 
the Secretary ni the work of Indian governance The Secretary 
of state State had the power of .appointing its members 

and of flaming Yules for the transaction of its business The 
Council was essentially an advisory body and its opinion w'as not 
binding upon the Secretary of State except in respect of matters 
concerning finance and the Services The Act of 1935 has 
abolished the India Council and substituted in its place a new 
body called the Secretary of State’s Advisers The latter began 
to function from Apnl 1937 

The relations of the Secretary of State w ith his Advisers are 
tdearly defined in the Act He makes their appointment and 
determines their number within the prescribed limits It is 
■entirely m his discretion whether to consult or not to consult 
with tliem on any matter He may call a meeting of all of them 
or of only some of them, or may take the opinion of anyaoe of 
them individually Even when their advice is sought and given, 
the Secretary of State is at liberty to accept or to reject it The 
views of the Advisers are binding only in regard to questions 
which concern the superior Services m India The authority 
■of the Secretary of State is thus practically unhampered m spite 
of the existence of the body of Advisers 
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§(i RELATIONS WITH THE GOVERNOR- 
GENERAL 


The Secretary of State is the ageut of the Crown and Parlia- 
Th* Bomtttrj nient of Britain As such he is invested with sup- 
•f State it reme authority over the Indian Governinent He 
4iitiaetly is answerable to Parliament for the mistakes and 

aoptrier misdeeds that may be noticed in the operation ot 

the department m his charge It is his duty to adjust the tone 
and manner of Indian governance so as to harmonize them with 
the wishes and sentiments of Parliament He is the link be- 


tween the British people and the Indian bureaucracy He stands 
higher than the highest official who rules over India in royal 
pomp and magnificence The Govemor-General-m-Council is 
required by law to pay due obedience to such orders as he 
receives from the Secretary of State 

Legally, therefore, the position is clear In case of a conflict 
Th* legal between the Secretary of State and the Govemor- 

IMsitioii General, there is no ambiguity on the question as 

to who should yield The Secretaiy of State’s decision is final 
The Govcnor-General has either to accept his superior’s mandate 
■or, in the alternative, to resign his ohico Theoretically, therefore, 
DO deadlock can arise between the two authorities because 
I hey are not co-ordinate Even such an able and aggressive 
Viceroy as Lord Curzon had to bow to the relentless logic of this 
'(-onstitutional definition And stiangel_\ enough. Ins resignation 
was destined to be provoked bj’ the unyielding attitude of that 
\erT ministry which, being composed of his friends and parti- 
sans, had taken the unprecedented step of sending him out as 
Viceroy for a second time, in recognition of his splendid services 
However, an enunciation of this legal relationship does not. 
The pMcticel bv itself, give an adequate idea ot the whole 
position picture It misses a very important aspect ot 

the practical truth It leaves unsaid what actually and empha- 
tically exists even m the absence of law or in spite of it Cir- 
cumstances dictate their ow’ii conveiilioiih and lodes winch 
contribute substantially to the shaping of realities Thej must 
be as fully understood as the letter of the law 


It must be remembered that the Governor-General is specially 
The Gorornor- from England to act as the head of a vast 

'Goneral it bureaucratic government His selection is made 
man on from the same higher strata of the intellectual and 
**** political life of Enghmd from vvlmli the Secretary 

of State IS also drawn He is the man on the spot in India 
and IS m direct charge of its huge ndmimstrative machine It 
IS he who IS faced with the difficulties ot its working and who has 
^ grapple with' them with tact and firmness The responsibility 
•of maintaining peace and order ,ind the duty of conducting the 


t 
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complex operations of government m the vast Indian Empire- 

lie heavily on his shoulders 

On the other hand, the Secretary ot Slate is separated by a 
The BeereUry lo'ig distance from the actual scene of the exercise 

ot State is of his authority He has no personal touch with 

lar away either the Indian official or the Indian citiKen As 

a member of the (’abmet, hiS attention is likely to be as much 

preoccupied with the problems ot British politics as with those 
of Indian administration His constant interference with the 
work of Indian officers would be, in fbe graphic analogy of the 
Indian proverb, like driving sheep on the ground from the alti- 
tude of the camel’s b.ick ft would be physically impossible 
for the Secretary of State not to allow a eert.am degree of inde- 
pendence to the views and the actions ol the Viceroy 

The intensify ol his control will, ot coinse, \aiv with tlu 
Interest of interisitv ot the interest taken m Indian .iffairs b\ 

Parliament meinhers ot Barliaiiient 11 tlie House ot Com- 

mons IS \erj keen to know the eoiiise of events m Iiidi.i .ind to 
mllueiKe them, the Secietary ot State will have to he parti- 
cularly active and vigilant If, on the other hand, the British 
masters choose to remain apatheta .md immteiested, then ser- 
vant naturally tends not to interfere 

Thete IS also the factor ot what is knouii .is tlie peisonal 
Pereonal equation between the Scdelary ot St.ite ;ind tht‘ 

equation (roveriioi-deneial IVIiuii depends upon the rela- 

tive strength ,uid qualities ol these men The more energetic 
and forceful ot the tv o personalities will naturally carry the day 
Aggressive secietanes liki* Lord IMoilev eiiuniiated and acted 
upon the do( trine that the (lovermiieiit of India vvere inerclv 
the agents ol the Secietary ot State Oii the other liinid, it is 
easily conceivable that some bnlliaut and capable Viceroys have 
successfullv dominated the Secretaries ot State If the two 
authonties prove to be equal m gills .md influence, .i clash may 
sometimes occur The (Tovernor-tieiieral has tliefi to give wav 
to the Secietary ot State 

After all, the dist.iiue between two such verv high dignitaries 
Oifference can onlv he one ot degree It is crcaitecl only lor 
only of degree eiisiirnig tliat Ihe « onstilulion.il maelinie does not 
come to a standstill as a result of msuriiiountable difficulties 
Otherwise the Secretary ot State ,mci the Oovevnor-Geneial art- 
essentially co-workers and companions, standing on the saim* 
elevated platform, but with a little v.iiintion ot the levels The 
st.itus of superior and subordinate Ii.is not that sigiutieanoe in 
their mutual relations winch it inevitably has m the lower 
official world 



THE SECEETAKY OF STATE FOE INDIA 


§9 CAUSES OF THE INCBEASE IN THE 
SECBETAEY OF STATE’S POWEES 

In earlier days, befoi’e the abolition of the Company, the 


i Th« •Hump- 


nctive interference of the Home authorities in 


tion of Indian administrative details was necessarily less 

authority by than in later years Various factors contributed 
Parllamont bring about a change in the degree of centrali- 

zation after the assumption by Parliament of direct responsi- 
bility tor tlie government of India The fact of such assump- 
tion itselt Was a considerable fafctor, inasmuch as the holders 
of the new ofhce of Secretary would be necessarily men of 
greatei influence and political consequence in Parliament Nor 
(Ifd the old duality of the President of the Board and the 
Directors continue under the new dispensation The powers ol 
both ot them were henceforth centred m one and the same person 

The India Council was not .1 body consisting ot persons 
„ The jgnoiant .ibout Iiidi.i and having little leisure to 

creation of look after Indian affairs in detail as the old Direc- 

the India torate had been Foi the most part, the Council 

Council consisted ot persons who had retired from service 

111 India and who, because of then intimate personal knowdedgt , 
(onld exercise a inoie stringent control over the actions ol 
the liiclircn nutlionties Supervision over the management of 
Indian hnaiice and a close scrutiny of expenditure and income' 
now became <ui iinportaiit duty of (lie Secietary of State, and 
strengthened his contiol 

L.istly, the geogiaphieal isoLitioii resulting from the big dis- 
iii The Suez taiicc which sep, crates Encland and India, making 
Canal and speedy c onimunieation between them impossible in 
electric cable those days no loiigei existed utter the eonstrneticai 
of the Suez Canal in 1 H 69 In the follow ing years the two coiin- 
tiies weie linked bv subinaruie cable, and telegraphic transmis- 
sion ot messages bc'tweeii them became possible The authorities 
111 England lieuc'eforth issued detailed ,uid positive orders The 
independence ol the Cioveimiient ot India as the d( Jacto power 
on tJie spot vanished Distance and time were no ]ongei senons 
obstacles to tlie exercise of c-lose supei vision troiri England The 
Secretary of State claimed the authority to guide and control 
even tlie details ot administration, and friction naturally aiose 

Sec-retaries like Lord Morlev emiiKi.itocl and acted upon the 
AsBertion of doctrine that the Goveinnieiit ot Indi.i were mere 
the Secretary agents of the (roveinnieiit m England Lord 

of State’e Moriey clainied the liberty of conesfwiiding dnec- 

tlv w itli any otheial ui Indue, ,i elaiiii vvhicli was 
euperlority bitterly resented bv liord Mmto as tending to 
deinoialize the discipline of the adimuistiation Viceroys like 
Lord Elgin and Lord Kipon comphiined of the excessive domma- 
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tion ot the Secretary of State. Attempts were indeed made m 
the past to enunciate for the Government of India greater hberty 
of action and freedom from the Secretary of State’s overpower- 
ing control. Lord Mayo’s Government, for instance, protested 
at being required to pass bills like the Contract Act and the 
Evidence Act in the form in which the Secretary of State ap- 
proved of them, without reference to the Indian Legislature. In 
reply, the Home Government proceeded to assert its rights of 
■control in the most emphatic manner Mr Disraeli’s Government 
was equally decided in affirming similar constitutional rights 
when Lord Northbrook’s Government attempted to assert the 
independence of the Government of India m fiscal matters One 
more occasion to define clearly the Secretary of State’s and the 
British Parliament’s superior position arose in 1894 when, at the 
time of the debate on the Cotton Duties, Sir H Fowler laid down 
positively that the principle of umted and indivisible responsibi- 
lity which was recognized as binding upon the British Cabinet 
also applied to the Indian Executive Council In the case of a 
■difference of opimon betw^een themselves and the Secretary of 
State the members of the Government of India who disagreed 
were asked either to act with the Government or to tender then 


resignations Parliament’s and the Secretary of State’s un- 
doubted supremacy over the Government of India has thus been 


clearly asserted several times 

With the gradual creation of an autonomous Indian Domm- 
Deeentrali- unrestricted rights of self-govern- 

ment, the Secretary of State must inevitably cease 
linevltabl* to be invested with that administrative importance 


under sell- and control which he now possesses In that event 
jOTemment even possible to contemplate that his office 


may be merged m that of the Secretary of State for the Domin- 


ions, whose constitutional status vis-a-vis the mother-country has 
been amplified by the Statute of Westminster 



VIII. THE INDIA .COUNCIL AND THE 
SECBETARY OF STATE’S ADVISERS 

The Council of India 

n EEABONS FOR ITS CREATION 

By the abolition of the East India Company m 1858, a long- 
Ignorsaee of standing connecting link between England and 
■the Seeretary India was finally removed It created a perceptible 
■of State about gap in admimstrative arrangements, particularly 
IniHan affairs because of the disappearance of the Court of Direc- 
tors The newly created Secretary of State for India was not 
selected to hold his office because of his special knowledge of 
Indian aftairs More often than not, he was totally ignorant 
about them He therefore required considerable assistance and 
guidance in the discharge of his duties The need was all the 
greater because of the peculiar political circumstance in which 
India was placed. 

This conquered country, unlike the Dominions, was governed 
India had no top to bottom by a foreign bureaucracy The 

rights of ulf- people of India had not the slightest control over 
gorernment the Government of India They were permitted 
to enjoy the civic privilege of being compelled to pay taxes and 
to obey laws But there were no representative legislatures in 
India to voice popular feelings, to enact laws, to vote expendi- 
ture, and to direct the administrative system 

It therefore became necessary to provide some other effective 
Cheok was check on the actions of Indian officers Obviously, 
required over they could not be allowed to reign in unbridled 
the bureau- authontv That would have been as detrimental 
to the interests of England as to those of India 
Everj bureaucracy must be ultimately responsible to some 
siipenor authority Otherwise, there is great danger of it.s de- 
teriorating into a pernicious tyranny The Secretary of State 
was therefore called upon to supenntend the details and the 
policies of the Indian administration to a very great extent 
Every important item of legislation, executive action, and finance 
was required to be submitted for his previous approval and 
sanction. 

The proper performance of such an elaborate duty imposed 
a heavy responsibility on the Secretary of State That superioi 
parliamentary official was a curious combination of power and 
Ignorance. It was prudent to take the precaution that his final 
decisions were not vitiated by a lack of proper relation to 
realities Hence, the Council of India was formed It was com- 
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posed of persons who had to their credit long years of service in 
Itai with India, and had retired from responsible positions. 

iiHiUn Select and first-hand Indian experience was thus 

experianoe gathered together to be of active help and enlighten- 
ap^intod to the ment to the Secretary of State. He was expected 
ndia Counid benefit not mereh by division of labour but 

by a valuable accession of knowledge 

There was another incidental consideration of some import- 
Restraint on ance Just as it w'as hazardous to leave the 
the Secretary Indian Iniieancracy to its own uncontrolled judge- 
of State ment, so also was it a little undesirable to allow 

the Secret.iry of State to have unrestrained authority in an 
extensive adnnmsiration with w'hich he was not personallj 
familiar His even ise of that authority had to be prevented 
from developing into a mild tvpe of political absolutism He 
was, of course, responsible to Parliament But that august body 
was not likely to coiKcrn itself with his dailv loutine The 
Indi.i Count il can pci haps be tonconed as a Iniiited constitu- 
tioiml restraint on his superioi powers, withoui dimiinshiiig m 
.jnt wav his pie-emineiice <iiid prestige 

A HHOHT HISTORY 

The India Cornu il was iiistiliited for the fust time bv the 
The Act Goveuimcnt of India Act of 1858 It consisted of 

of 1888 fifteen members of wdiom eight were appointed 

by the Clown <ind se\en elected by the Directors of the East 
India Coinpant The majoiity of them were persons wlio had 
served oi resided in India foi at least ten vears and had not 
left India more than ten Jears betore their appointment At 
least nine membeis were required to possess these qualifications 
The power ot filling vacancies of Crown appointments and ol 
filling other vaiancies m the Council itself was vested in the 
Crown The ineinbeis were to hold office as long as thev fulfilled 
their duties satisfaclnrilv , but thev were debarred tiorri becom- 
ing members of Parliament and might be removed from office on 
an address of both the Houses of Parliament Their salary w as 
fixed at 1:1,200 a year The Council was ehiiiged with the diitv 
of conducting, undei the direction of the Secretary of State, the 
business transacted in the United Kingdom in relation to the 
Covernment of India and the correspondence with fndm The 
Secretary of State was to he the President of the Conned wuth 
power to oveniile in cases of difference of opinion and with 
pow'er to send dispatches to India, without reference to the 
Council, in matters w'hich might be regarded as urgent and 
secret Weekly meetings were held for the disposal of business 
Some of the patronage of the Directors was vested lu the Seert*- 
tary of State m Council 

Changes were made m the constitution of the Council from 
time to time Thus the Goivernment of India Act of 1869* 
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vested in the Secretary of State the right ot hlling vacancies m 

j’urtbw the Council, it also reduced the term of its tenuie 

ishanges up to a detinite period of ten years At the same 

•t® 19M time special power was given to the Secretary ot 

State to reappoint old members for a further period ot five years 
for special reasons of public advantage In 1889 the Secretary 
of State was allowed to abstain irom tilling vacancies in the 
Council till its number was reduced from fifteen to ten Tbc 
Act of 1907 fixed the number of members at not less than ten 
and not more than fourteen, and reduced the terra of office from 
ten to se\en years The salary of a member was reduced from 
£17200 to £1,000 per annum Fioin this vear, two Indians 
were included in the Council as members, one of them being the 
late Sii K. G Gupta 

The Act of 1919 introduced fuither important changes 
Changes Under that Act (i) the Council of India was to 

Jntrodnoed consist ot not less than eight and not more than 

by the Act twelve members, as the Setretaiy of State might 

«f 1919 from tune to time determine The right of filling 

a \aeanoy remained as before w'lth the Secretary of State Half 
the number of the members had to be peisons who had seiwed 
or resided in India tor at least ten yeais and had not last left 
its shores more than five years before the date of their appoint- 
ment (ii) The term ot office was to bo five instead of seven 
years as before The shortening of this period was calculated to 
■ensure a continuous flow of fresh experience from India and also 
to relieve the Indian iiieinbers of the necessity of spending a 
long period of seven years away from their homes in a foreign 
country The Secretaiy of Slate’s power of reappointing a 
member for a furthei term of five years, the reasons for which 
he had to place before Parliament, was retained, otherwise no 
member of the Council was capable of being nominated again 
to that body Any member was of course at liberty to resign 
his membership and any member might be removed from office 
by His Majesty on an address from the House of Parliament 
(in) The annual salary was fixed at £1,200 for each inenibei, 
those domiciled in India at the time of their appointment receiv- 
ing m addition an annual subsistence allowance of £600 The 
salaries and allowances might be paid eifher mil of flic revenues 
of India or out of nioiieys voted bv Parliament (iv) The Indian 
element in tlie Conned was increased from two to Ibree mem- 
bers (v) All the agency wmrk of the Secretary of State m 
Council was henceforth to be transferied to a High Commissioner 
tor India A good deal of the Council’s work was therefore de- 
cTeased (vi) The concurrence of a niajoritv of votes at a meel- 
ing of the Conned was required for the following purposes (a) 
grants or appropriations of any part of the revenues of Indi.i, 
which meaiit practicallv expenditure of Indian revenue (b) 
anaking of contracts for the purposes of the Government of India 
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Aet 1919, and (c) making ot rules and regulations for thw 
Services m order to fix the conditions of their employment »nd. 
their position 

The Council of course could not initiate any expenditure. 
It was further provided that ‘ the revenues of India shall be 
applied for the purposes of the Government of India alone ’ 
After the Montford Refornis, the Council’s contiol over expendi- 
ture on Transferred subjects was almost wholly withdrawn Nor 
was the consent of the Council required for ‘ votable ’ expendi- 
ture on the Reserved side Even in the non-votable items of 
provincial finance, though its control m theory w'as unrestricted, 
m practice a wide delegation of powers was made to authorities 
in India A large portion of the expenditure of the Central 
Government was non-votable and the Council’s sanction was 
therefore extensively required m the case of the Central finances 
The Council worked by the system of committees, its mem- 
Methods of hers w'ere divided into various groups, and to each 
traniaeting such group, known as a Committee, was allotted 

buBineM the task of transacting business in one or more 

departments For example there were different committees for 
finance, public works, revenue, political, military, and legal 
matters, stores, etc , corresponding to a similar division of de- 
partments in the Viceroy’s Executive Council Each depart- 
ment had a Secretary of its own selected by the Secretary of 
State All correspondence and proposals connected with the 
different branches of the administration were referred to the 
respective committees by the Secretary of the department before 
being finally laid before the Secretary of State m Council 

The Committee did all the preliminary work of investiga- 
tion and consideration of the pros and cons of proposals referred 
to it The decision of the Committee was sent on to the Perma- 
nent Under- Secretary of State who then referred the matter to 
the Secretary of State The latter either allowed the former to 
issue orders or issued them himself, or, if the matter was impor- 
tant, ordered the question to be put before a full meeting of 
the Council for final disposal It was the usual practice to hold 
full meetings of the Council every month 

The nomination of members to the Council was exclusively 
a privilege of the Secretary of State The method of its work- 
ing had crystallized into a routine, the most prominent part of 
which was the formation of committees and the distribution of 
departments of Gjovemment among them so as to suit the con- 
venience of admimstration It was this dilatory routine which 
Mr Montagu condemned in his famous speech m Parliament in 
1917 as cumbrous and as designed to prevent efficiency 

It will be easilv reahzed that the Council, as a political 
factor, was largely dominated by the influence and importance of 
the Secretary of State This high official wdth his status of 
Catiinet Minister and large powers completely overshadowed its 
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existence It could not be described as being either a legislative 
8tet«> af or an executive or a judicial body. Mor could 

tb« Coimell it be considered as an eftective restraint upon 

the actions ot the Secretary ot State except in respect ot rules 
and regulations for the Services In fact it had the distmotiois 
ot being an advisory council whose advice might or might not 
be sought, and if sought might or might not be accepted by the 
high official for whom it was intended to serve as a guide 


§3. INDIAN CBITICISM OF THE COUNCIL 

Indian politicians were alwajs very cntical of the India 
Council They felt that it served no useful purpose and was 
positively injurious to the interests of India It was therefore 
urged that the total abolition ot such an unwanted chamber was 
the only effective measure loi its leforin The following w'ere 
the mam grounds ot cnticism 

From the Indian point ot view , the composition of the 
Its unhulthy Council was extremely unhealthy An assembly 
composition ot the retired members ot the Indian Services mav 
prove to be a storehouse ot valuable information Unfortunately, 
It may aiso represent a mischievous concentration of reaction- 
ary opinions and ideas A conservative outlook is almost an in- 
separable teatlire nl^ t,h7^~hiireiiiicratic~~rninfl tl worapng inln 
obstinacy and intolerance if the bureaucracy is not requiied to 
hve m the salutary feai ot the populai will 'Indians naturally 
disliked the association of the Secietary of State with such li 
retrograde influence It, by chance, he happened to be a man 
of liberal ideas, the weight of the India Council would probably 
be cast 111 the opposite direction 

There w as another vital arguiiieiit The grant oi political 
Incompati- right to India necessarily implies the withdi.iw'sl 
bility vUh the ot British control over that countiy A, se.H^ 
ideal of self- govern ing India and a hndv liU-e tbe 
gOT6rDmenc 


ul, wit h its special powers and veto, could not 
really flQ incongruous combination As 

the stat[& M^Wla approximates more closely to the status of 
the Dominions, interference in Indian affairs by Councils and 
even by Secretaries of State from outside must cease The 
India Council was not condemned merely because it was a 
worthless and costly superfluity which involved an avoidable 
w aste of money J. ts evisteuc e wi- a s fnndumontally -rep ugn a n t- to 
the concept of political freedom which it is the keen aspiration 
ot f ndia to achieve at an early date 


The Secretary of State’s Advisers 
§4. BEASONS FOB THEIR APPOINTMENT 
The Act of 1935 takes an apparently momentous decision in 
regard to the Indian Council Clause S of section 278 lays down 
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lh<it tile liidiri Couiiuil should he dissohtd Efieot has been 
Dissolution of given to flint provision from April 1937, and the 
the India Se(iet,ir\ of Slate has appoinier! Advisers as pre- 

Council sctibed by the Act The iinjiiessioii therefore 

max he (U’.ited that in Respect ol the abolition of the India 
CoiiiKil the Mishes ot the Indian people hate been fully com- 
plied iiith Such a notion would be enoiieous The lefoiin 
tli.it IS iritrodneed is not so complete 

The Act does not eonieiuplale the lianslei ot iill lonliol 
No complete o\er Indi.i Iroin the Englishiu.ni to the Indian 
transfer of I'he old ( onslil nlional logic theieloie continues to 
power to ]ieisist unabated As long a s p.iiliainentary authp^ 

iit\ Is ni.nntainecr over the IncTlan (loxernnieut 


iit\ I s ni.nntained over the rncTian (loxernnifiu^ 
Jo an\ extenT 7 ~t’lie^ Reeiei.iiT ol Stale cainiol he leJieied ot.^T 
his acjinin istiatl \ e t espoi wihllil les _ I t natiiralh lollows t liat he ^ 
( ainiot E(y_riei m \ ed ■ilto»'elliei ot I he advice ol eifpeits mIio hiue^ 

I personal know led^t^ of Indian conditioji^ Inchu ^loun- 

TTTis .ilioTr^'cI 111 deterence lo Indian wislus, a substitute Xs 
had to be neated to jpeitoiiu its fiinctions Tlie new body consists 
of £cisons xvFioTue'knowjx as Adviseis to the Secietar'v of Stale 


t.i THEIU CONSTITUTION, QUALIFICATIONS 
AND FUNCTION’S 

{pfuiiRimeut Tlie Adviseis are to he .ippointed h\ t)i< 
Constitution Seeietiiry of State 

and status Numbei Then niinibei is to be not less than 

three nor more than siv as (he Secretaiy ot State may from 
lime to time detennine A peison 'who befoie the inaiigur.i- 
tion ot proMiu'ial autoiioinv was a menibei ot thi‘ Indi.i Council 
-—th.it is before 1 April 1937 — ^max be ap))omte(l as an Adxisei 
to hold office foi siii h peiiod less than hve years as tlie Secretary 
of State may think fit During the transitional period till the 
actual est.iblishiuent of tlie Fedeiation, the number oi Adxiseis 
IS to be not less tluiii eighi and not more Ih.in txveixe as in the 
( ase ot the Tiidi.i Council 

QualifiratiORH At least one half ot the number ot .idviseis 
must be persons xclio Iiaxe held office for at le.ist ten xe.us undei 
(he (Town in India Tluw must not h.ix-e l.ist (eased to perform 
in Iiidu official duties undei th(' (Town moie than itio x'eais 
lietoie the date of then appomiment us Adxiseis In practice, 

I hex will be persons who have occupied evalted .station.s in the 
Indi.in liiei.mliy and h.ivc letired aftei a long peiiod of serxrici' 
in x.iiK'd c.ipacities It is also ensured that Iheit expc'rience 
should he (juite lecent and fresh so that the standards ot ]udge- 
ment th.it they adopt do not become out ot date The Achisers 
.ire not ( apable ot sitting or voting in either House ot Parliament 
^Tfnuir I'lie term of office of an Advisei is to be fixe xeais 
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Srod; hk. wiQ , not he eligible £or re&ppomtmdnt. fie will be et 
libetlj to resign bis office &t any time, and the Secreta^ of Sts^ 
may remove him on groimds of physical or mental uffirmity. 

Salary' Each Adviser gets a salary of £1,350 a year. If atiy 
of them IS domiciled in India at the time of appomtment, he 
will get an additional subsistence allowance of £600 a year. It 
IS a welcome financial relief to Indian members. They are re- 
quired to keep two homes, one in India and the other m England. 
Their expenses are naturally heavier than those of Englishmen 
living m England. Money for this expenditure is to be provided 
by Parliament It will no longer be a burden upon Indian 
revenues 

Functions The Advisers have no legislative, executive nr 
judicial functions. It is their d uty arlvigg .tliA SAprAtnyy of 
"^ate on 'any matter relating to India on which he may desire 
their advice The powers conferred on him with regard to the 
Services, fPart X of the Act) are not exercisable by him except 
with the concurrence of his Advisers. Members of the Services 
in India are therefore assured of adequate protection for their 
special rights and privileges, because they are entrusted to the 
benevolent care of senior members of their own fraternity 

Status It will be in the discretion of the Secretary of State 
whether or not he consults w’lth his Advisers on any matter, and 
if so, whether he consults with them collectively or with one or 
more of them individually He also decides whether to act or 
not to act in accordance with any advice given to him by the 
Advisers The superiority and independence of the Secretary 
of State are thus emphasized Even the corporate character of 
the Advisers is dispensed wnth 

§6 THE NATURE OF THEIR INFLUENCE 

It will be easily seen that there is no fundamental difference 
Inugnlticant between the Advisers and the Indian Council which 
powers they have supplanted The basis and purpose of 

the two bodies is the same The only real power which the 
Advisers, like their predecessors, can be said to possess is in 
regard to rules and regulations about the Services They are 
liable to be entirely ignored by the Secretary of State even w'hen 
momentous decisions are required to be taken by him 

Thus, though the India Council as such has disappeared, a 
They deserve very substantial shadow, bearing a close resem- 
blance to the original, still persists as its successor 
abolished criticism that w'as directed against the 

India Council also applies to the new creation The latter’s veto 
in the matter of the Services is paradoxical and vevatiniia whAn 
political power is su pposed tn have haen transferred to responEiblo-- 
Indian Minis nil the sonner such an .a n ac hm msm-vfljuBbag 
.Ir ani the Indian constitut ional pintiire, the better for- JnAut- 
5 




IX. THE HIGH COMMISSIONER FOR INDIA 


§1 LARGE EEQUIEEMENTS OF THE INDIAN 

GOVEmMENT 

The post of the High Commissioner for India was created for 
the first time by the^ct of 1919. _ There is one stnking pecuh- 
arity of this important office In the considerations which haiifi 
led tio its-creatioB, politics and economics are closely, woyen 
together The High Co mmissionerj jduties are_partly pohtioal 
^nd ~f ^m me rciaL It IS necessary to understand Hie' full 

significance of such an interesting combination 

The Indian Government, like all governments, requires a 
Commodities large number of different kinds of articles in the 
used by o performance of their civil and military duties. For 

Government example, the defence forces of the country have 
to be adequately equipped with food and clothing, arms and 
ammunition, tanks, warships, submarines, aeroplanes, gas masks, 
and similar types ot modern mechanical contrivances The 
construction and maintenance of big projects like railways, irri- 
gation works, telegraph and telephone systems, broadcasting 
stations, and hydraulic power-houses, involves the utilization ot 
an immense quantity of many sorts of materials Even the 
comparatively simpler routine of the administration of modern 
days can hardly be carried on without the constant use of sta- 
tionery articles like pens, pencils, pins, paper, ink, erasers, 
typewnters, bicycles, motor cars and buses, steam rollers, elec- 
tncal goods, steam engines, chemicals, medicines, pnnting 
machinery and a hundred other important things 

How does a Government obtain all this mass of commodities 
Encouragement Ordinarily, in a capitalistic community, the state 
to national itself does not directly undertake the work of m- 
induttry dustrial production but puicbases most of its 

requirements from private manufacturers by payment of a 
price A Government with a nationalistic outlook is keen upon 
seeing that the needs of the nation are satisfied, in a substantial 
measure, by the industry of its own people The vast expendi- 
ture on national purchases can be so orgamzed that it becomes 
an effective stimulus for the starting of new industrial ventures 
in a country and for strengthening them The satisfaction of 
a nation’s wants can itself be made to constitute a vigorous 
impetus and encouragement to its producers It is particularly 
aecessary to follow this policy m the case of a backward country 
like India 

India 18 a land endowed with an abundance of natural re- 
sources It also possesses plenty of man-power These two 
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valuable assets require to be intelligeatly organized into a pro- 
HmA tw aa ductive combination. The results of sueb a tmit^ 
eaU^UsiMd lUg process would be remarkable. The economic 
and the moral fabric of the commumty wiU be 
immensely strengthened if the community’s services are re- 
quisitioned for the satisfaction of the community’s wants. No 
force could be more powerful for the mobihzation of a country’s 
creative gifts and their robust consohdation than the collective 
will of its people 

The British bureaucracy which rules 6ver India, and its 
Ooveniment’B British masters who control the Indian Govern- 
indlfferenea ment from their own island home, have not showed 
any eagerness to consider the subject of India’s store purchases 
in* terms of the material advancement of India Orders for 
goods worth crores of rupees are being placed year after year 
outside the country Bills for their value, swollen by the profits 
of a foreign manufacturer and of a number of foreign middle- 
men, are being continuously paid No deliberate attempt has 
been made to turn this vast expenditure into an effective instru- 
ment for the industrial rehabilitation of the country Nothing 
IS more tragic in the history of modern India than this lapse 
on the part of its rulers 

§2 THE METHOD OF PURCHASE 

When a nation decides to purchase commodities from foreign 
The proper countries what should be the guiding principle in 

method of making the purchases? Obviously, it must be to 

purchase obtain the maximum amount of satisfaction at the 

minimum cost The choice of the purchaser in such instances 
cannot be confined to the produce of a particular country It 
ought to be determined by the advantages that may be offered 
m the matter of pnee and delivery by different dealers There 
will be keen competition among manufacturers throughout the 
world to secure orders, and the purchaser will be able, without 
sacrifice of quality, to accept tenders which will be the lowest 
practicable Excessive expenditure will thus be* avoided 

Foreign commodities required for the Indian Government are 
manufactured in Europe and America It was 
therefore considered convenient to arrange to buy 
them in the biggest commercial centre of the world, 
namely, London The Government naturally re- 
quired an agent and a representative to act on their behalf and 
in accordance with their instructions, in that city To him 
could be sent periodic lists of requirements, and he was expected 
to procure the necessary articles on the most favourable terms. 
It would appear to be only in the fitness of things that this 
agent should be entirelv a servant of the Indian Government, 
subject to their mandates and an instrument of their will 


Indian 
purchases 
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But the actual practica developed differently The Secretary 
TW flecretery State and his office are located in London. He 
^ State u IS the head of the Indian Government and is in 

aa agent close and constant touch with their important 

activities and problems He took over the work of purveying 
to the needs of his Indian subordinates Whenever the latter 
desired to have particular articles, they were asked to communi- 
cate with the Secretary of State He undertook to perform all 
the agency functions on their behalf, and to make available to 
them the different kinds of goods for which they had indented 

The institution of such a system was very unfortunate from 
Aa undeglraUe the Indian point of view The Secretary of State 
combination is the political superior of the Government of 
India, His actions and orders cannot be questioned by the 
latter, who have to carry them out loyally and ungrudgingly 
The commercial' agent of the Indian authorities thus turned 
out to be a master who dictated and not a servant who obeyed 
He was not responsible to those whose monev he had the oppor- 
tunity to spend On the contrary, he controlled their judgement 
and discretion and could direct their expenditure into particular 
channels It was a highly anomalous position 

It must be further remembered that the British conquerors 
England’s India, unlike their predecessors, are also great 

Industrial captains of industry They were the pioneers of 
growth the Industrial Bevolution, and have energetically 

developed their industrial and commercial production Now 
the prosperity and the very existence of an industry depend up- 
on the unrestricted sale of the output If the mass of commo- 
jdities that it contributes is not quickly disposed of, the whole 
mechanism comes to a standstill It is therefore of vital im- 
portance to all producing nations that they should capture mar- 
kets to absorb their produce 

Britain was blessed by a fortunate coincidence m this respect. 
The growth The development of its industry was accompanied 
•of its empire and followed by the growth of its vast empire 
Exactly when its capacity to put forth a huge quantity of manu- 
factured articles had reached a respectable limit, it acquired 
immense areas which could serve as a lucrative field for com- 
mercial expansion England’s mastery over a nchly endowed 
and thickly populated country like India was established at 
this very juncture It was inconceivable in those days that 
the people of a conquered land could be allowed to govern them- 
selves, and the British therefore assumed control over India’s 
administration 

The Secretary of State is completely subordinate to the will 
of the British Parliament The industnal and commercial mag- 
nates of England are strongly represented in that body, and 
naturally influence its decisions and policy to a very great 
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extent Nor cata. their attitude be purely disinterested and 
Tit fin.non of impartial As mighty producers, they will vigo- 
its Indmtrial rously seek markets for the export of their commo- 
magaates dities From the industrialist’s point of view, 
England's political domination over India would offer great poten- 
tiahties for establishing stable markets which would ensure 
prosperity to the British manufacturer 

The fear was often entertained that India’s interests as a 
Flnanotal buyer were not safe in the hands of the Secretary 
loss to of State It was suspected that he was suocess- 

fully pressed to give preference to British goods 
at higher cost even when the same quality was available outside 
Britain at lower cost If this were so it mflicted unnecessary 
monetary loss on India and imposed a dram on its wealth for 
the benefit of the conqueror The position was exasperating to 
the Indian mind 

The authorities in India, who were all Englishmen, would 
not be likely to feel the injustice so keenly But even if they 
did, they were powerless to pievent it Thev could not question 
the discretion of the Secretary of State The combination of 
the constitutional superior and the commercial agent was ex- 
tremely awkward 

§3 APPOINTMENT OF THE HIGH COMMIS- ■ 
SIONEE POE INDIA 

The definition of India’s political goal m August 1917 and 
Appointment introduction of the Montford reforms two 

of the High years later created a new situation Those events 
Commissioner were illustrative of a change in the angle of wision 
of the Englishman. The Crew Committee, which was appointed 
in 1919 to consider plans for the reorganization of the India 
Office, recommended a bold departure from a system which gave 
rise to suspicions in the Indian mind about the intentions and 
actions of the Secretary of State The self-governing Domi- 
nions of the British Empire appoint their own officers in 
London for the transaction of commercial and also political 
business. They are known as High Commissioners And by 
the Act of 1919, matters were set right, at least theoreti- 
cally, by India being allowed to appoint its own High 
Commissioner 

The High Commissioner for India and his office are stationed 
HIb status in London He is selected by the Governor- 
General -in-Council, and his salary is paid out of Indian revenues 
He is entirely a servant of the Government of India, amenable 
to their diseiphne and subject to their supervision and in- 
struction The tenure of his office is usually five years The 
office was generally held till recently by very senior and veyy 
highly placed members of the Civil Service like executive 
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councillors of the Gfovemor-General The tendency now is to 
select prominent non-of&cials to hold it 

The High Commissioner has to perform all those agency 
Duties of functions for the Government of India which were 

the office formerly performed by the Secretary of State 

It IS his principal duty to procure for them and for the Provin- 
cial Governments all those articles which they are required to 
import from abroad He is expected to invite tenders for the 
supply of goods from all the important producing countnes 
and to secure the lowest competitive prices Irrespective of 
political or any other kind of pressure that may be exerted on 
him from outside, his insistence must be exclusively on India’s 
gam and India’s benefit The High Commissioner is also en- 
trusted with certain minor duties like looking after the welfare 
of Indian students who are prosecuting their studies in England 

§4 PRACTICAL RESULTS 

How far has the pnmary purpose of the creation of the new 
Some office been fulfilled’ To what extent has the 

pertinent High Commissioner been able to safeguard India’s 

queetione national interests? Are all his purchases in- 

variably confined, and allowed to be confined, to the cheapest 
markets? Or is he required to observe some kind of preferential 
discninination in favour of British and Empire products’ 
These are inevitable questions If they could be answered 
satisfactorily, the appointment of the High Commissioner could 
be justified and welcomed on practical as well as theoretical 
grounds Unfortunately, all the statistical and other data on 
which alone a definite answ^er to all these questions can be 
based are not easily accessible to the public 

It IS necessary to emphasize that the Government of India 
Th* Indian 's an alien bureaucracy It does not symbolize 
OoT«rnment ig the Indian people In such an undemocratic 
« bureaucracy system, the rulers and the ruled are not really 
equated In fact, they are likely to be in conflict with each 
other on major issues The outlook of foreign rulers cannot 
always be identical with the hopes and ambitions of those 
over whom they rule Their interests may often prove to be 
mutually incompatible The Bntish bureaucracy is naturally 
eager to support British industry and Bntish trade A High 
Commissioner who is entirely its servant would hardly find it 
feasible to disregard its inclinations The exercise of a purely 
bureaucratic authonty cannot possess the full connotation of 
popular control 

Matters stand differently with the Dominions There is no 
artificial gulf separating their Governments from their peoples 
Their High Commissioners staying in London have come to 



THE HIGH COMMISSIONEE FOB INDIA - 11 

acquire a unique prestige. They function not only as the oom- 
riMwiniM.. mercial agents but, for all practical purposes, 
aM self- as the ambassadors of the Dominions in the 

g«v«ni]Bg mother country. They are stationed as the 

representatives of their people in the imperial capital Con- 
sultations on imperial issues are held through them They 
serve as the channel of commumcation between the daughter 
countries and the British nation Usually, they are first-rate 
politicians who have been leaders of public opimon in their 
country and have occupied high ministerial office 

§5 CHANGES MADE BY THE ACT OF 1935 

The Act of 1935 contains an important clause concerning 
An important the High Commissioner tor India Section 302 

change provides that he shall be appointed, and his 

salary and conditions of service shall be prescribed, by the 
Governor-General exercising his individual judgement. He 
has to perform such functions as the Governor-General may 
from time to time direct The authonty of the Government 
of India, as represented by the Governor-General-in-CounciI, and 
as exercised at present, is thus substituted by the authority of 
its individual head 

The change is apparently insignificant, but it may prove 
Its reac- to be very far-reaching in practice It is typical 

tionar; nature of the process of neutralizing the grant of power 
by the imposition of restrictions which characterizes the 
scheme of the Act of 1935 The declared object of that mea- 
sure IS to transfer political power to the 'hands of Indians 
Therefore the principle of responsible government is to be 
introduced even at the centre And yet, though tlie bureaucratic 
executive councillors will be transformed into responsible 
Indian Ministers, the Indian Ministers’ political powers are 
curtailed in that the Indian High Commissioner will not be 
nominated to hold office by them nor will he be subordinate to 
their mandates At the most, the Ministers may expect to 
be consulted before the Governor-General takes any action in 
the exercise of his individual judgement 

In fact, India’s agent in London may not be absolutely 
Its praotiesl beyond the direction and control of the Secretary 
resnltB of State The Governor-General, when exercising 

Ills individual judgement, is required to act under the super- 
intendence of that supreme Parliamentary head The very 
object and purpose of creating the office of Indian High Com- 
missioner may therefore stand in danger of being frustrated 
He will be far removed, and even sheltered, from popular con- 
trol, as exercised by and through an elected legislature Nor 
can he acquire that impenal status and importance which the 
High Commissioners of the self-governing Dominions have been 
naturally able to achieve » 
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§1 THE LEGAL POSITION 

The sovereignty of the British Crown and Parliament over the 
Sorereigntv Indian Empire was established by right of conquest 
of the In strict legal theory, there are no restrictions or 

Crown and limitations on that sovereignty The form of the 

Parliament Indian constitution is determined by Parliament 

The daily routine of its operation is controlled by Parliament’s 
representative and servant, the Secretary of State for India 
Parliament can interfere as freely and frequently as it wills in 
the affairs of India The political, the economic and even the 
cultural destiny of the country can be shaped and moulded by 
parliamentary command The British democracy expresses itself 
through the British legislature Therefore, the authonty of the 
latter is considered to be absolute and complete 

Even during the lite-time of the East India Company, this 
Control over constitutional position was constantly asserted 

East India The Company owed its very existence to a royal 

Company charter Its poweis were modified and extended, 

from time to time, by furthei issues of similar royal or parlia- 
mentary charters At a later stage, Parliament began to ap- 
point small committees of inquiry to scrutinize the details of 
the Company’s activities It also passed a number of Acts to 
regulate the method of Indian governance Pitt’s India Act of 
1784 went one step further It set up a Board of Control over 
the East India Company and thus created a regular department 
m England for supervising the administration of India from 
day to day The President of this Board soon acquired the 
status of a Cabinet Minister 

The Company was abolished m 1858 Since then, the Secre- 
Control over of State has been functioning on behalf of 

the Secretary Parliament As has been already explained, he 
of State IS entirely subordinate to the latter’s direction and 

will It IS true that the British democracy is not much in- 
terested in the administrative problems of a distant dependency 
The indifference of the average Englishman to happenings in 
India IS only equalled by his ignorance about the Indian 
territory and its people Besides, the extent to which even 
the parliamentary masters actually dictate to ^ their own sub- 
ordinates has to be determined by considerations of practical 
wisdom All the same, the fundamental constitutional relation- 
ship IS beyond any doubt or dispute The British Parhament, 
wtich represents the Bntish nation, can pass any legislation 
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for India and can effectively control the whole machinery of 
its administration. 

§2 EELAXATION OF PARLIAMENTARY 
CONTROL 

Hpwever, there is ’another important consideration which 
The statue materially afiects such a purely legal concept 
of tbe A definition which attributes unrestrained and 

Dominions absolute sovereignty to Parhament in all circum- 
stances has no correspondence to reality In respect of the 
Dominions, for instance, it is inapplicable and out of date, 
particularly after the enactment of the Statute of Westminster 
The British Empire is described as a free association of equal 
partners and as a commonwealth of nations Some of its most 
important constituents are fully self-governing and independent 
In fact, no momentous decision aSeeting the Empire is tahen 
by the British Parliament without the consent of the Dominions. 
It IS therefore wrong to imagine that Parhament looks upon it- 
self as an omnipotent sovereign which can claim and exact 
obedience from all its subjects across the seas 

India has not yet been privileged to be m the category of the 
India not a Domimons The Indian Government is not ex- 

Domlnlon clusively formed by the Indian people nor is it 

controlled by them A bureaucracy which is ultimately les- 
ponsible to the British Crown and Parliament but not to the 
Indian nation is specially recruited and commissioned to rule 
over India It therefore follows that parliamentary authority 
in respect of Indian governance is not merely formal and no- 
minal It IS real Even the Act of 1919 brought about no 

derogation in either the Secretary of State’s or Parliament's 

powers of control over the Government of India It has been 
repeatedly emphasized by the British politician that Parliament 
must be the sole judge of the time and of the degree of 
each constitutional advance which India may be allowed to 
make 

Yet the intentions of Parhament about the political future 
Promlge ' *^'1 India were expressed in clear language in 1917 

of seif- All Montagu’s famous pronouncement was made 

government with the full concurrence and on behalf of all his 
Cabinet colleagues It enunciated the ideal of responsible gov- 
ernment for India, to be reahzed m gradual stages The Act 
of 1919 was conceived as a perceptible step towards that distant 
ideal The Act of 1935 is supposed to be leading in the same 
direction It claims to inaugurate full provincial autonomy and 
also to incorporate the dyarchical principle in the structure of 
the all-India Federation whenever it is brought into existence 
The grant of political nghts and privileges to India would 
necessarily imply the withdrawal of parliamentary control ovdr 
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Indian aSam at lessti to the extent of that grant. If the tntns^ 
Slminatloii of fer of power to Indians is to be genuinet Par- 
ParUanMnt’t liament cannot simultaneously retain that vpry 
ppvcn power in its own possession In the sphere m 

which India is allowed to enjoy the privilege of ruling over 
itself, the rule of an outside non-Indian authority like the Brit- 
ish Parliament must obviously cease When the central and 
provincial Governments m India become completely subordinate 
to representative Indian legislatures, the superintendence of a 
British Mimster over those Governments will have to cease 
The logic of such a situation is simple and unimpeachable If 
India 18 permitted to govern itself, it cannot, at the same time, 
be governed by foreigners Either the Indian or the English- 
man, but not both together, can rule over the Indian continent 

The Moutagu-Chelmsford Report contained a definite re- 
Recommenda- commendation pertaining to this question. It 
tions In tlit suggested that in respect of all matters in which 

Montford responsibility is entrusted to representative bodies 

in India, Parliament should be prepared to forgo 
the exercise of its own powers That supreme body must set 
certain limits to its own authority if India’s political advance 
18 not to be a mere shadow It would mean for Parlia- 
ment a process of self-eSacement from the Indian scene But 
it must be deliberately pursued, parii passu with the development 
of responsible institutions in India A progressive increase in 
India’s political freedom would have to be automatically accom- 
panied by a corresponding relaxation in supervision from Britain 
In short, there must be progressive devolution ot power to an 
Indian democracy 

HovveYer, no specific provision for curtailing the authority 
The of Parliament or of the Secretary of State was in- 

method ot eluded in the Act of 1919 Such a legal restraint 

oonTontioiu ,s felt to be inconsistent with British constitu- 
tional traditions and is therefore repugnant to the British mind 
But what was not efieeted by the letter of the law was sought 
to be achieved by the establishment of conventions It is 
necessary to understand the pecuharities of parliamentary con- 
ventions and the manner in which they operate 


§3 THE ESTABLISHMENT OF CONVENTIONS 

A convention is a dignified name for a custom, practice or 
What ii a tradition which commands general acceptance The 
convention? term has acquired almost a technical significance 
in the language of political science. A convention is not 
a law It IS not enacted by a legislature Its violation is not 
followed by a judicial penalty Yet, it can have the same force 
and prestige as a law A nation, like an individual, may drift 
Alto a certain course of action and may get so accustomed to 
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its routins, that it woxild make every eiFort to mamtam what 
has actually become a part of its normal life. Similarly, a 
people may voluntarily agree to abide by a certain code of 
' conduct, and loyally carry out the agreement It could be 
entirely a self-imposed obligation, not enforceable in law, but 
because of its invariable and general adoption, it becomes a 
vital element in social and political life. 

Some of the most important political institutions of Eng- 
Ezample Ismd are not known to the English statute book 

of the British They are evolved by and embodied in very strong 
Cehinet conventions and traditions which are too firmly 

rooted m the country’s life to be disturbed or dislocated 
lightly The Cabinet system and responsible government of the 
parliamentary type have been the essence of British constitu- 
tional development during the last two centuries They are 
the most outstanding contribution made by the British genius 
to political theory and practice Yet neither the Cabinet nor 
the doctnne of responsibility were formulated by legislative 
enactment They are part of the unwritten law of the land 

As no statutory restrictions were* deemed feasible on the 
Secretarv of State’s powers, it was supposed that he would 
voluntarily accept limitations on his power Two cases were 
clearly distinguished in practice and definite action was recom- 
mended for each one of them 

The Transferred provincial subjects were avowedly minis- 
Transfewed terial subjects Parliament has delegated all con- 

subjects trol over them to provincial legislatures These 

latter bodies were purposely democratized and made more 
representative in order that they should plav their role properlv 
in the scheme of responsible governnient The retention of 
active narhamentnrv control over these matters was therefore 
an evident incongruity Hence, it was prescribed by a rule 
made under the Act of 1919 that in respect of Transferred sub- 
jects the power of the Secretarv of State to superintend and 
control should be strictlv limited to the minimum It should 
be exercised mamlv for the purpose of safeguarding the admin- 
istration of the central subjects and for deciding matters in 
dispute between two provinces 

The central siibiects and the Heserved provincial subjects 
Central and were in a different category Here, the ultimate 
Reserved responsibilitv, legally speaking, mbs supposed to 

subjects jjg xvith Parliament No relaxation of the Secret- 

ary of State’s authority was therefore possible by the 
compilation of rules But the, spirit of the Montagu-Chelins- 
ford Reforms could not he ignored The Act nf 1919 was stated 
to be the first instalment of the gift of political autonomy to 
India It was admittedly a prelude to successive similar instal- 
ments, the final stage being the attainment of Dominion status 
In these circumstances, the control of the Secretary of Stifte 



76 INJ>IAN ABMINISTBATION 

«ven in reserved provincial and m central subjects could not 
remain absolute and undimimshed, as it had been before 

It was therefore recommended that in these subjects also 
Th« there should be some delegation of financial and 

convention administrative authority to the Government of India 
and to the provinces. The adoption of a defimte convention 
was strongly recommended for that purpose. Accordingly, the 
following undertaking was officially given, and it has since 
been recognized as a necessary feature of the working of the 
Indian Constitution If on any matter of purely Indian inter- 
est, the executive governments in India and the Indian legis- 
latures are m agreement, the Secretary of State and Parlia- 
ment would not ordinarily interfere with the decisions arrived 
at m India, even if their views were opposed to that decision 
Many party leaders of Britain have supported this promise 

§4 THE FISCAL AUTONOMY CONVENTION 

One particular instance of the operation of such a conven- 
PlBoal tion and the application of the principle of non- 

questions interference was specifically mentioned by the 

Joint Parliamentary Committee which reported on the Bill 
of 1919 The belief, it said, was widespread that India’s 
fiscal policy was dictated from Whitehall and that it was in- 
tended to benefit Britain at the cost of India The Commit- 
tee felt that the entertainment of such a belief was quite un- 
desirable It therefore suggested that liberty should be granted 
to the Government of India to devise the tariff policy which 
seemed to them to be best fitted to India’s needs, taking India 
to be an integral part of the British Empire 

Here also, the method of relaxing parliamentary authority 
The was to be the institution of a suitable convention 

convention and not a limitation ijmposed by law It was pro- 

posed that whenever the Indian Government and the Indian 
legislature agreed on fiscal questions, the Secretary of State and 
Parliament should not ordinarily interfere 

An important precedent in conformity with this recommen-, 
Occasion for dation was established only two years after the 

a precedent introduction of the Montford Reforms The con- 
clusion of the Great War of 1914-18 was followed by a big trade 

slump and depression throughout the world Industry was dis- 
organized, production had to be curtailed, and incomes dwin- 
dled The Government of India were faced with a grave 
financial situation Their annual budgets presented a senes of 
large deficits and their credit had gone very low. Heroic efforts 
had to be made to restore the equihbnum between income and 
expenditure Higher taxation and ruthless retrenchment wfere 
the only effective remedies for preventing an ugly deterioration 
iif the financial stability of the country 
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'The GoTernment of India wore therefore ctAistrauied to 
iBWeaae ia propose a drastic increase in the rates of customs 

Indian duty levied on all articles imported into the Indian 

duties ports The proposal was sanctioned by the 

Indian legislature. The British industnahst, however, was 
greatly perturbed by the whole ficheme A high tariff was 
bound to be protective in its effect, at least to a certain extent, 
even if the intention of its levy was only, to obtain revenue 
A deputation of Laneashire merchants therefore waited 
upon Mr Montagu, who was then the Secretary of State for 
India, and requested him to exercise his superior powers of 
control and veto to kill the Indian scheme Mr Montagu’s reply 
was imambiguous and emphatic To him it was enough that 
the Government of India and the Indian legislature were agreed 
on the tariff issue He made it clear to the Lancashire deputa- 
tion that, in the light of the recommendations of the Joint 
Parliamentary Committee, he was unable to interfere in the 
matter of the new customs schedule that was proposed by the Go- 
vernment of India with the full CTincurrence of their legislature 
This was the first test of the genuineness of Parliament’s 
promise and the right piecedent was unequivocally established 
Another Secretary of State, Mr Wedgwood Benn, who was a 
member of the Labour Government dunng 1929-31, endorsed 
the same policy But even such declarations could be little 
more than a gesture of goodwill They were marked bv cer- 
tain inherent limitations 

9 


^5 DEFECTS OF THE METHOD OF 
CONVENTIONS 

It IS clear Ih.it the autonomy conferred bv the method des- 
Difficult cribed m the foregoing pages could not have auy 

conditioDB great practical value The convention which is 

intended to unlock the gates of India’s fiscal freedom can 
only operate when certain essential conditions are fulfilled 
And those conditions are difficult of fulfilment in the normal 
course of Indian administrative routine 

Thus, at the very outset it is declared indispensable that the 
Belatlons of Government of India and the Indian legislature 
must be in agreement with each other The bare 
statement of such a requirement is sufficient to 
expose the inherent improbability of its satisfac- 
tion The’Njovemment of India is an irresponsible 
alien bureaucracy It is drawn from a conquering nation and 
reflects the views and interests of the British masters of India 
The elected Indian legislature, on the other hand, reflects the 
aspirations and the distress of a subject people It serves as 
a vehicle for the expression of the hopes and fears, the ambi- 
tions and the restless ferment, of a conquered country 
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Those who are in the enjoyment of power are naturally hent 
Fnndsmuitsl oir extending and perpetuating it Those who 

itthMHoe are desirous of acqumng power are equally natu- 

rally keen on disputing the possession of that power by the 
present rulers. The aim of all political agitation in India has 
been the attainment of swaraj The relations between the 
bureaucratic executive governments in India and the elected 
Indian legislatures have not been, and are not hkely to be, 
marked by cordial haimony A convention which presupposes 
agreement between two parties which are more likely to oppose 
than to agree with each other is an illusion The precedent 
established by Mr Montagu was really too exceptional in the 
circumstances of its origin to be capable of frequent repetition 
Other difficulties have also been noticed in the working of 
Offloial and convention The Indian legislatures as con- 

nominated stituted by the Act of 1919 were not composed 

members in entirely of elected representatives They con- 

the iegiBlature tamed a fairly )arge proportion of official mem- 
bers w'bose votes were directly commanded by the Govern- 
ment There were also the nominated non-officials whose votes 
could be influenced by the official whips The views of the 
legislature are evidently intended to be taken as an indication 
of Indian opinion m general It was therefore argued, when 
the question of giving preferential treatment to British textiles 
came up before the Legislative Assembly in 1930 for discus- 
sion, that these official and nominated non-official members 
should abstain from voting whenever decisions are to be taken 
on controversial issues How'ever, ilie Goiernment did not 
accept this interpretation of the procedure for ascertaining the 
legislature’s wishes and have itiohilized all their numerical 
strength on the floor of the house whenever important issues 
were to be decided 

Further, what is exactly connoted by the expression ‘pure- 
ly Indian interests’, when India is considered to 
be an integral part of the British Empire? In 
the highly complex life of modern times, the 
interdependence of even independent nations is 
a striking phenomenon Any step contemplated 
or adopted by one nation has its repercussions on the whole 
world The economic and political self-assertion of India is 
bound to affect other parts of the Empire and also the mother 
country In such a state of things, 'purely Indian interests’ 
mav be discovered to be but an elusive phantom 

The Indian public has not shown any enthusiasm for the 
An uncertain method of conventions They may work effec- 
tively in a free country like England, the growth 
of whose polity has been going on unhampered for centuries 
^ut it IS not easy to transplant traditions and all the psycho- 


‘ Purely 
Indian 
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badC'gJoTind which CTeaties them. Oae cannot help 
feahi^ sceptical about the efficacy of a convention which can 
deteriorate into a personal idiosyncrasy of the Secretary of 
State or become the play of party forces m a foreign demo- 
cracy. The foundations of India’s fiscal and political autonomy 
must be more sohd and abiding 


§6. THE POSITION AFTER THE ACT OF 1935 


What IS the nature of parliamentary control over Indian 
After the affairs since the Act of 1935? What will be the 

Federation position of Pafliament vts-a-vts the Federation 

of India when the latter comes to be inaugurated in accord- 
ance with the provisions of that Act’ Will there still be need 
for the enunciation of conventions or has autonomy been con- 
ferred on India m a more direct form’’ These are perti- 
nent and interesting questions and require to be examined 
closely 

The Joint Parliamentary Committee which reported on the 
View of m 1934 gave its opinion that with the pass- 

the Joint mg oi the new Act, the existing convention will 

Parllainentary necessarily lapse and that the federal legislature 
omm enjoy complete fiscal freedom However, 

they were also emphatic in stating that this freedom could not 
be utilized for the purpose of injuring and excluding British 
trade They therefore recommended that all doubts m the 
matter should be completely removed by the inclusion of a 
defimte item in the Special Responsibilities of the Governor- 
General and by its further amplification in the Instrument of 
Instructions to him 

Accordingly, section 12 of the Act which defines the Special 
Special Responsibilities of the Governor-General contains 

ReeponsibilUy fhe tollo’wmg clauses ‘The prevention of action 
■which would subject goods of the United King- 
dom or of Burmese origin imported into India 
to discriminatory or penal treatment ’ A whole 
chapter of the Act — sections 111-21 — is also specially devoted 
to an elaboration of the same point The explanatoiy comment 
of the Joint Parliamentary Committee gives a clear idea of the 
intentions of Parliament 


of the 
Governor- 
General 


‘ The imposition of this special responsibility upon the 
Clarification Governor-General is not intended to affect the 
of the issue competence of his Government and of the Indian 
legislature to develop their own fiscal and economic policy, 
they will possess complete freedom to negotiate agreements 
with the United Kingdom or other countries for the securing of 
mutual tanfi concessions It will be his duty to intervene in 
tariff policy or in the negotiation or variation of tanff agree- 
ments only if m his opinion the intentions of the policy con- 
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templated is to Robjeot the trade between, the United Kingdom 
and India to restrictions conceived, not in tbe economic in- 
terests of India but with the object of injuring the interests of 
the United Kingdom. The ‘disoriminatory or penal’ treatment 
covered by this special responsibility includes both direct dis- 
crimination and indirect discrimination In all these res- 

pects the words would cover measures which, though not 
discriminatory or penal in form, would be so in fact 

‘The United Kingdom and India must approach their trade 
The concept problem in a spirit of reciprocity,, which views the 
ol reeiproolt; trade between the two countries as a whole 
The reciprocitv consists in a deliberate effort to expand the 
whole range of their trade with each other to the fullest possible 
extent compatible with the interests of their own people The 
conception does not preclude either partner from entering into 
special agreements with third countries but it does imply that 
when either partner is considering to what extent it can offer 
special advantages to a third country without injustice to the 
other partner, it will have regard to the general range of benefits 
secured to it by the partnership, and not merely to the use- 
fulness of the partnership m relation to the particular commo- 
dity under consideration at the moment 

This exposition clearly shows that the fisc.il autonomy which 
No absolute viil be conferred upon the future Federation of 
autonomy India will not be unrestricted .ind absolute as in 

the case of the Dominions It will be linked up with, and 
limited by, the doctrine of reciprocity with Britain The impli- 
cations and the obligations imposed by this doctrine have been 
elaborated in very wide terms. It is intended to apply not only 
to individual contracts for the import and expoit of particular 
commodities but will comprehend the whole range of relation- 
ship between England and India The important aspects and 
consequences of such a position need to be explained at some 
length 

The concept of reciprocity implies a voluntary agreement 
Reciprocity between two nations Each must be free to decide 
must be based what will be most beneficial to itself and in the 
on free irlll light of that conviction to enter into specific con- 
tracts with the other The terms of the contract must be 
willingly accepted by both the parties There is no room for 
compulsion or force m such an arrangement It is entirely the 
result of fnendly negotiations and discussions in pursuit of a 
common purpose A country’s participation in a scheme em- 
bodying this principle presupposes complete freedom from out- 
side control And as long as that freedom is not predicated 
for India, reciprocity is only a euphemism for Bntish dictation 


* Report of the Joint Parhamentary Committee, pp 206-6 
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Section 12 of the Goremmeat of India Act makes it clear 
drattol of i'hat in matters ^rheie a special responsibility of 
tto Saowtory the Governor-General is involved, he has to act 
of State in the exercise of his mdividual judgement Sec- 

tion 14 further adds that whenever he exercises his mdividual 
judgement, he wiU be under the general control and direction 
of the Secretary of State The results of this closely woven 
chain of constitutional definition can be easily imagined ^ Under 
its inhibitory action, the fiscal ‘autonomy’ of India may be 
conditioned by the personal prejudices of British pohticians and 
the odd movements of opimon m the British democracy. That 
was the defect of the old method of conventions, and it may 
continue to exist even under the new federal scheme 

The line of demarcation between what is described as the 
A diffionlt legitimate ideal of fostermg Indian interests and 

distinction the mischievous desire to harm Bntish trade will 

necessarily be very ambiguous and uncertain So far as mere 
results are concerned, the two policies may at times even shade 
00 into each other Any efiective protection devised in further- 
ance of India’s industrial advancement will be intended to 
be, and will actually be, a distinct handicap to the foreign 
producer 

It IS the Governor- General who is empowered to judge the 
The task Indian motive and put a correct interpretation on 

of judging the Indian objective and will It is a matter of 

motite ordinary experience that to reach a proper verdict 

even on easily ascertainable facts is difficult enough A verdict 
on the intangible and mysterious complex of inner motives is, 
of course, much more difficult, and any definite judgement on 
them would inevitably tend to be more subjective than detached. 
It must be remembered that the British Governor-General who 
will play the role of final judge in fiscal matters cannot help 
being solicitous about the welfare and prospenty of his mother- 
land His attitude and actions are bound to he influenced by 
the opinions of his people It is therefore difficult for the 
Indian to feel assured of his impartiality, at least so long as the 
office of Viceroy is not held by Indians 

There is another aspect of this question which deserves atten- 
Mp Neville Apart from the purely legal position in such 

Chamberlain’s matters, action taken on particular occasions and 
Statement in precedents established in the actual working of 
the Commons constitutional machine are of the highest 

importance They determine, to a great extent, the shape of 
the hving reality Interpretations and conventions will play a 
decisive part in the early stages of the operation of the Act of 1935 
It is therefore desirable to refer here to the reply which Mr 
Neville Chamberlain, the British Premier, gave in the House 
of Commons in June 1937 to Mr Churchill’s question regarding 
6 
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-tlte limits within which questions relating to events in In4ia may 
be answered in ParUsment. 

Mr Ghamberiain said that as long as the Federation^'c^ India 
IS not brought into existence and the Transitional Provisions of 
the Act of 1935 continue to operate, the Governor-General-in- 
Council remains responsible, through the Secretary of State for 
India, to Parliament, and therefore questions and answers about 
the affairs of the Central Government could be asked and given 
in Parliament as before. 

In respect of Provincial Governments he said that, as far as 
the Ministers responsible to the provincial legislatures for the 
government of the provinces are concerned, it will be entirely 
inappropriate if the House of Commons were to call in question 
or criticize by question and answer their policies and activities 
The Secretary of State has in fact no longer any responsibility 
in matters within the control of the provincial Minist^'rs 

On the other hand, m the exercise of his special powers the 
Governor is responsible to the Governor-General and through 
him to the Secretary of State Therefore, in the Premier’s view, 
questions in Parliament on Provincial affairs ought not now to 
be regarded m order unless it is shown that either the action at 
issue has been taken by the Governor without consulting the 
Ministers or against their advice or, in the alternative, that the 
Governor is m possession of powers applicable to a case which 
"he has failed to exercise 

Mr Chamberlain also suggested that even this nght ought to 
be used with discretion and restraint and that His Majesty’s 
Government must themselves exercise careful discretion regarding 
the extent to which it is expedient m any given case to supply 
information about facts and events in an Indian province Un- 
less the new distribution of responsibilities is frankly recognized, 
provincial self-government in India cannot work and work well 

This view has generally prevailed and the ministenal side 
of provincial administrations is no longer subject to the super- 
vision and control of the authorities in the United Kingdom 
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XI. CENTRAL AND PROVINCIAL GOVERN- 
MENTS AND THE FUNCTIONS OF GOVERN- 
MENT 

§1. DISTINCTION BETWEEN CENTBAL AND 
PEOVINCIAL GOVEBNMENTS 

India is a very large country, both in respect of area and in 
The great respect of the number of its inhabitants It is 

siie and not possible to rule over its immense expanse 

dliersity ef from a smgle headquarters, however central its 
location A single unified official agency cannot 
adequately meet the requirements of a huge and diverse popula- 
tion of over thirty crores of human beings For Jihe purposes 
of governance, it must be, and actually is, divided into several 
temtonal umts The formation of , these divisions has been 
governed partly by historical forces and partly by considerations 
of race, language, culture, and convenience 

Every temtonal sub-division, known as a presidency or a 
The ProTincial province, has a government established in and for 
GoternmentB it. The jurisdiction of these govermnents is strictly 
limited to the provincial sphere, as undei stood both in the 
geographical and in the pohtical sense The range and bounds 
of this sphere are definitely marked All provinces stand on 
a level of equality in relation to each other and no one pro- 
vince IS allowed to trespass upon the rights and interests of 
another An administrative system of the same pattern and 
embodying the same essentials is provided for every province, 
though there may be differences of detail to suit local conditions 
At the head of all the provinces stands the largest entity 
The Central known as the Government of India It has a dis- 

GOTernment tmct sphere of 'its own, and in several important 

matters its authority extends to the whole country The sub- 
jects that it manages — ^for example, defence, customs, posts and 
telegraphs, railways, etc — ^have a vital bearing on all parts and 
people of the land It is invested with wide powers of super- 
vision and control, because it is intended to serve as the superior 
all-India authority. 

The Government of India, as the Central Government of the 
country, persomfies the umty of India while the Provincial 
Governments represent its diversity The former deals with 
problems which concern the whole nation The latter are 
placed in charge of subjects which can best be managed by the 
different parts For clanty of exposition, it is convenient to 
separate the two entities and to describe each in detail The 
li nlfR that connect them and help to co-ordinate their various 
actfvities have also to be properly grasped Accordingly, this 
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pBtri of the present woilk be devoted to a desori^^on of the riie 
and growth of the Central Government and its present working. 


§2 THREEFOLD DIVISION OF GOVERNMENTAL 
FUNCTIONS 


Wnters on political science have classified the functions of 
Thne kinds government in three broad categories, and even an 
•of activity ordinary citizen.can easily distinguish between them 
from everyday personal knowledge They are not of course 
entirely watertight compartments, but they correctly indicate the 
different phases of orgamzed social activity Thus, a govern- 
ment has to (i) frame laws adequately and properly, (ii) carry 
eut laws effectively and honestly, and (in) interpret laws and 
examine their application in a spirit of justice and progress 
A threefold mechamsm is usually provided in a modem state 
Three for the performance of this threefold duty, the 

types of Legislature, the Ministers, and the Judicature, 

institutions These institutions are formed on certain definite 


principles and are closely woven m the fabric of national life. 

It IS generally agreed that the Legislature ought to be a large 
Principles and representative body, because it is empowered 

of their to pass laws which may affect all and which have 

formation to be obeyed by all In determining ideals and 
policies and prescnbmg general restrictions, it is appropnate 
that full scope should be given for the expression of the public 
will and the divergent view-points that it may include 

On the other hand, the Executive, which is concerned not 
with deliberation but with action, must be a small, talented, 
■disciplined and compact body If the governmental machine 
is to move with speed and vigour and if a high level of admimstra- 
tive efficiency has to be attained, it is necessary to collect a 
small number of trained experts and entrust them with the task 
of managing routine affairs. 

Different considerations prevail m the composition of the 
Judiciary The judge is the guardian of civic privileges, liber- 
ties and rights Particular care must therefore be taken to see 
that the judicial authority is constituted by persons who are 
learned, fearless and impartial, and whose integrity is above 


suspicion. 

The study of government ultimately resolves itself into a 
Uethod study of these three constitutional and admimstra- 

•of study tive instruments Their form and their powers 

require close attention. Each has to be treated as an inde- 
pendent subject for investigation and comment Then an at- 
tempt will have to be made to elucidate the manner in which 
they stand related to each other 

That IS the main scheme of the following chapters The 
Central and Provincial Governments will be studied as ,two 
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Be|»a«aie «titiii0s. Jsa. study of each, the executive sod the 
legi^tive aspects will be distinguished frcun each othw and ex> 
pained at length in separate chapters Then an account will 
be given of their mvi(tual relations The Federal Court and the 
provincial judicature will be described separately in their appro 
priate places 



XII THE CENTRAL EXECUTIVE: THE 
GOVERNOR-GENERAL AND CROWN’S 
REPRESENTATIVE 

§1 THE NEW CONSTITUTION NOT YET 
EFFECTIVE 

The Act ot 1935 has proposed certain radical changes in the 
Changes made structure of the Government of India The pre- 
by the Act sent unitary system will be transformed into a 
of 1938 federation The Indian States will be associated 

for the first time with British India m the formation of an all- 
India polity The principle of responsibility will be introduced 
to a certain extent in the working of the central executive. 
The central legislature also will be considerably reshaped m 
consistence with the federal doctiine 

However, for various reasons, this part of the Act was not 
They are to made operative simultaneously with the introduc- 
be introduced tion of provincial autonomy The legislative 
***•' skeleton of the Indian Federation has been pro- 

vided by the Act, but it has yet to be quickened into life The 
Viceroy did make efforts to hasten the advent of the federal 
system He sent special emissanes to hold consultations with 
the Indian Princes and to assist them in overcoming their 
difficulties in joining the new arrangement But another decisive 
event soon iuter\ened to stop discussion of this constitutional 
issue In September 1939 England declared war on Germany, 
and since then the whole of the British Empire has been engaged 
in a struggle of the greatest magnitude It was decided that 
during the currency of the war the introduction of the federal 
scheme should be suspended It is even probable that m view 
of the severe criticism to which the scheme has been subjected in 
India, it will be reconsidered at the end of the war and materially 
modified in many respects 

As long as the new Act does not come into force in this 
The preient particular respect, the constitution of the Govem- 
oonstitutlon ment of India as framed by the Act of 1919 but 
with certain necessary modifications will continue to function 
It has been incorporated in the Transitional Provisions contained 
m Part XIII and the Ninth Schedule of the Act of 1935 The 
following pages therefore describe at length the unitary Central 
Government which is still actively functioning but which may 
be superseded by a federal structure at some future date In 
a subsequent part, a glimpse is given of the future as it is 
likely to be if and when the Federation of India is actually 
brought into, existence 
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§2. THE GOVEENOE-GENEEAL AND THE 
EXECUTIVE COUNCIL 

The executive side of the Central Government is composed 
of the Governor-General of India and his Executive Council 
They are inseparably linked with each other and must work 
as a homogeneous body • 

'But the Governor-General is so dominant m the Indian 
constitutional picture, that it becomes necessary to study in de- 
tail all the lines and colours of his individual portrait whicE is 
included m that larger picture He is not merely the part of 
a whole but, in a diminutive measure, himself constitutes a 
whole 

For purposes of explanation, therefore, the executive side 
of the Government of India is split up into two parts One deals 
with the head of that Government and the other is devoted to 
a descnption of his Council 

§3 HISTOEY OF THE GOVEENOE-GENEEAL’S 
OFFICE 

As the East India Company was onginally started as a com- 
Mo OoTernor- mercial corporation with the object of carrying on 
General trade in eastern waters, it was not found necessary 

before 1773 to provide for the appointment of any official like 

the Governor-General Its temtonal possessions during the 
period were limited to small areas on the western and eastern 
coasts of India on which its factories and warehouses were situ- 
ated and which had been purchased or rented from Indian pro- 
prietors These possessions were necessary accidents of trade, 
and had no pohtical character whatever Bombay on the west 
coast and Calcutta and Madras on the east coast were the chief 
trading centres 

The Charter Act of 1661 allowed the appointment of a 
Governor or President in each of the trading centres He was 
assisted by a Council consisting of from twelve to sixteen sub- 
ordinate officials who were chosen to constitute the Council 
according to seniority The authority of the Governors or Pre- 
sidents-in-Council spread over their respective zones, that is to 
say, over the Company’s western, eastern and north-easterti 
possessions in India The three Presidencies of Bombay, Madras 
and Bengal were independent of each other and had an equal 
status All of them, however, were subordinate to the Company’s 
Directorate in London and had to carry out their orders and 
mandates The Company’s business was simple and of a purely 
commercial character There was therefore no special necessity 
to appoint a superior official on the spot in India to co ordinate 
and control the affairs of the three Presidencies. 

, Circumstances were, however, gradually changing The 



optf^ifioent Mogul Enipire had passed its allotted span a& life, 
OttmpsBy ai^ the chapter of its existence was coming to a 
drifto Into close. Anarchical elements began to get the upper 
]»lUle8 and hand in many parts of the country, and as the 
imperial authority was too debilitated to grant any 
effective protection the Company felt compelled to take into 
their own hands the task of self-preservation. The necessity 
proved to be congenial to the more militant section of the 
Company’s officials The justification of self-defence could now 
he pleaded for their attempts at aggrandizement The factories 
began to be fortified into fortresses The Company began to 
enlist armies, to weave diplomatic webs, to fight wars and to 
acquire territories In short, it initiated the experiment of 
ompire-building in India. The management of its aSairs had to 
respond to all the imphcations of tins curious complex of m- 
evitabihty and ambition 

The requirements of a political and military career were 
Weed fof obviously more complicated and onerous than those 

unity of of trade The necessity of governance created new 

control responsibilities which had to be earned out success- 

fully It became desirable to co-ordinate the Company’s acti- 
vities and resources in different parts of the Indian continent. 
Their efforts required unity of direction and command in order 
that they should not be dissipated in a large number of fruitless 
adventures A sense of oneness had to be inculcated among all 
the servants of the Company and coherence had to be given to 
their actions The old independence of the three Presidencies, 
with their narrow insular outlook, had to give place to a greater 
degree of solidarity m administration and pohey 

The Eegulating Act of 1773 gave the impulse towards umfi- 
The cation by making the Governor of Bengal the 

Regulating Governor-General of Bengal, who with his Council 

Act, 1773 ^as given power to superintend and control the 

government and management of the three Presidencies of Madras, 
Bombay and Bengal 

Henceforth it was not lawful for the Governments of the 
minor Presidencies ‘to make any orders for commencing hostili- 
ties or declaring or making war or for negotiating or concluding 
any treaty, without the previous consent of the Governor-General 
and Council’ except in circumstances of imminent necessity 
Intelhgence of all transactions m th% provnnees relating to the 
government, revenues or interests of the Company was to be 
constantly transmitted to the Governor General 

The establishment of such a central authority was an innova- 
tion The provinces or Presidencies had not been accustomed 
to the direct control of a superior in the past and it took some 
tune before the unfamiliar could be properly assimilated In 
spite of the provision of the Regulating Act, the Provincial 
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oontinusd to take impcvtaut 4eoMVe steps wkksb 
involved the Company m the currents and cross-ourrente of con- 
temporary Indian polity without any reference to or sanction 
from the Governor-General. This defiant insubordination of theirs, 
which was not redeemed by successful results, plunged Warren 
Hastings into embarrassments and complications from which 
he could not easily escape It is said by his supporters that he 
had to expiate many sins which had been committed not by hmi 
but by the unruly and unwise provincial Presidents 

This unsatisfactory state of things, which gave an air of un- 
/ntt’s India reahty to a definite and deliberate provision of an 
Aet, 1781 Act of Parliament, could not contmue long. A 
special clause was inserted in Pitt’s India Act to emphasize and 
enlarge the Governor-General’s supreme power aud control over 
the minor Presidencies in all matters of war and peace and 
administration After this Act and during the administration oi 
strong-willed rulers like Cornwallis and Wellesley this defective 
state of things completely disappeared Henceforth the Governor- 
General-m-Gouncil of Bengal came to be acknowledged as the 
head of all the Company’s dominions and administration m India 
I With the practical completion of the conquest of the Indian 
TOe Act continent the designation of the Governor General 

of 1838 of Bengal became a misnomer It was therefore 

changed to Governor-General of India by the Charter Act of 
1833. The Governor-General-m-Council was vested with the 
‘supeuintendence, direction, and the control of the whole civil 
and military Government’ in India He continued to administer 
directly the Presidency of Bengal 

The Act of 1854 relieved the Governor-General of this last 
The Act burden, which was transferred to the newly created 

of 18S< office of the Lieutenant-Governor of Bengal The- 

same Act also empoweied the Governor-General-in-Council, with 
the sanction of the Home authorities, to ‘take by proclamation 
under his immediate authonty and management any part of the 
temtones for the time being in possession of or under the govern- 
ment of the East India Company’ and then give all necessary 
orders for its administration The mode in which this power 
was exercised in practice v/as by the appointment of oificials 
called Chief Commissioners To these officials th© Governor- 
General delegated such powers as could be delegated In this 
way were estabhshed Ofcief Commissionerships for Assam, 
Burma, the Central Provinces, etc Technically temtones under 
the administration of the Chief Commissioners were under 
the immediate authority and management of the Governor- 
General -in-Council This measure had become necessary on 
account of the ever-mcreasmg additions to British dominion and 
the consequent necessity to make suitable arrangements 'for their 
administration 
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On tibe aboUtion o£ the East India Compm^ after w>e cala- 
Jtftn IMS olysm of the Indian Mutiny in 18B7, ihe Govena- 

— ¥to*iof ment of India was direciiy tahen over by the 

English Crown and Parliament. In announcing the assumption 
of the Government of India by the Crown of England in the 
famous Proclamation of 1850, Queen Victoria referred to Lord 
Canmng, Governor- General designate, as the first Viceroy and 
Governor-General. Strictly speaking the word ‘Viceroy’ is un- 
known to any of the statutory enactments and therefore to the 
letter of the constitution Nevertheless it is freely used in prac- 
tice It describes the new exalted status which the Governor- 
General acquired, when, in addition to being the head of the 
• Indian admmistration, he also began to represent and personify 
the Crown in the inevitable absence of the king from his posses- 
siorns This high position continues to be enjoyed by him till 
the present day 

§4 APPOINTMENT, QUALIFICATIONS AND 
TENUEE 

The Governor-General is appointed by His Majesty, acting 
Appamiment on the advice of his Prime Minister Nomination 
to this high office evidently cannot be determined 
qualifioations only by academic or professional merits But there 
are certain well-understood tests which must be fulfilled by the 
person who is selected The Governor-General is mvanably 
picked from the British aristocracy and often possesses high 
family connexions He is a man of social status who has played 
a prominent part m British public life. Usually, he has made 
his mark as administrator, statesman or politician before he is 
invited to go out to India as Viceroy Generally he has ample 
parhamentary experience to his credit Many holders of the 
Viceregal office have previously risen to the position of Cabmet 
Ministers The training and culture of such scjpns of noble 
houses is supposed to impart to them a robust freshness of out- 
look and a broad, sympathetic vision, which are particularly 
valuable assets to the head of a state 

The office of Governor-General is essentiallv a non-party 
A non-party office The dignitary who holds it does not change 

office with a change of ministry in England Continuity 

of executive government and freedom from the disturbing effects 
of purely artificial fluctuations are ensured by this salutary 
practice. In recent years, Lord Heading served under three 
different mmistnes and Lord Irwin (now Lord Halifax) served 
under two Acute political differences with a new Secretary of 
State, who may have come into office after a dissolution of 
Parliament and fresh elections, may sometimes precipitate the 
resignation of a Governor-General, but such instances are very 
rare. Thanks to the high standard of British political sagacitji 
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«nd public morals, the GhoTemment of India is not allbwled to 
be turned mto a shnttle-coofc for the sport of the' party leaders 
of Great Britain The Indian question is always declared to 
be a question abOTe party There always seems to be a general 
consensus of opinion among British politicians of all schools of 
thought about the policy which the British should adopt towards 
India 

Till the passing of the Leave of Absence Act in 1924, the 
Tenun and Governor-General, the Governors and the Executive 

lease Councillors were not entitled to any leave of 

absence outside India If they had to leave the country for 
any reason they were required to relinquish their office The 
Act of 1924 has now been repealed but its clauses have been 
incorporated in the Transitional Provisions of the Act of 1935 
According to them, the Secretary of State may grant to the 
Governor-General leave of absence from India for urgent reasons 
of public interest or of health or of pnvate affairs The period 
of such leave is not to exceed four months and it is not to be 
granted more than once dunng the tenure of office Suitable 
leave allowances are provided for under the rules made by the 
Secretary of State 

§5 RELATIONS WITH THE EXECUTIVE 
COUNCIL 

The duties and powers of the Governor-General are numerous 
He regulates and varied He is the head of the Indian admmis- 
the work of tration and the highest official in the land He, 
the Council together with his Executive Council, is entrusted 
with the task of maintaining peace, order and good government 
m India. 

The Governor-General is the President of his Executive 
Council and has power to nominate a vice-president from among 
its members to preside in his absence He has power to make 
rules and regulations for conducting the meetings of the Execu- 
tive Council He distributes work among its different members 
In case of an equality of votes in the Council on any question, 
he can give a casting vote 

He exercises general supervision over the work of the ExecAi- 
tive Councillors and can make himself closely acquainted with 
the details of departmental administration, either directly from 
the members or from their immediate subordinates, the See- 
retanes. These officers enjoy a unique and anomalous consti- 
tutional position They have direct access to the Viceroy over 
the heads of their immediate superiors 

In the selection of members to the Executive Council, the 
Hli patronage opinion and influence of the Governor-General 
count for a great deal His recommendations in the matter 
<»e generally accepted by the higher authorities He has also 



tbe power of c^tpoiafiqg Govemois iwoTincea o&er 
Bi^nwy, Madras and Bengal. A large » amount oi important 
patronage is thus in ha hands. This factor is not parttculariy 
favourable to the growth of that spirit of independence m the 
Executive Council which is found to be a characteristic feature 
of the Bntish Cabinet. 

Till very recently, there was another significant difference be- 
The British tween the two institutions Members of the British 
Cabinet is not Cabinet are not life-long bureaucratic servants 
bureaueratic They are men who follow different professions and 
may be lawyers, doctors, industnahsts, traders, anstocrats and 
even labourers They are not expected to be experts m the 
admimstrative sphere. They find a place in the Cabinet because 
they are the leaders of Parliament and, m the last instance, 
of the nation 

On the other hand, before the expansion of the Executive 
The ExeeotiTe Council of the Governor- General in October 1941, 
Couneii is that body was composed to a large extent of 
buresucratie bureaueratic officials Membership of it was the 
prize earned at the end of prolonged service in the different 
departments 6f government To rise to the heights of an exe- 
cutive councillorsbip was the life-long ambition of every civihan 
To discover administrative talent and to reward it by the confer- 
ment of that exalted office was the objective of those who control 
the Indian bureaucracy 

Thus, in the fundamentals of its composition and outlook, 
It# attitude the Indian Executive Council differed from the 
British Cabinet The fonner w’as naturally more susceptible to 
superior control Its members were more subdued in their op- 
position to the Governor-General when they disagreed with 
him There was an atmosphere of discipline and submission 
in the usual routine of its working It is otherwise with the 
British Cabinet, which has more decided traditions of equality 
and independence It is hoped that the atmosphere of the newly 
expanded Executive Council with its larger number of Indians 
and of non-officials will be more akin to parliamentary traditions 

The Governor-General of India can, indeed, be technically 
The Governor- described as only one among several members 
General of the Executive Council He has an additional 

dominant or casting vote m case of a tie Except on 
rare occasions on which he chooses to exercise his emergency 
powers, he might give the impression of being only first among 
equals. However, the president of the Executive Council is 
also the Governor-General and Viceroy, and the ramifications 
of this combination are extremely formidable 

Warren Hastings was very unfortunate m his relations with 
the Executive Council Some of its members adopted an atti- 
tude of implacable hostility to him Their reckless obstructiopi 
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4«xnWalized the whole admisistretive inachmezy and evtoted uii> 

of seemly deadkeks. Comwalhs became wiser by 
'WWiidta^ the sad expenence of his predecessor Before he 

the Conneil accepted the oflSee of Governor-General, he made 

the important stipulation that the Governor- General should be 
vested with power to overrule the whole or part of his Council 
whenever he is convinced of the futility and harmful nature of 
its opinion The demand was granted and Parliament passed 
a special Act in 1786 to that effect 

Ordinarily, every measure brought before the Executive 
Its ezeep- Council requires the assent of the majority of its 

tieaal use members in order that it should be passed It may 

he that the Viceroy finds himself out-voted on occasions Nor- 
mally, he submits to the wishes of the majority But he has 
the exceptional power of overnding and setting aside its deci- 
sions This power is indeed very rarely used In fact, since 
its creation, it has been used only once, in 1879, by liOrd Lytton 
to reduce the cotton duties But its mere presence is enough to 
chasten any particular petulance on the part of the Executive 
Council 

In a constitution like that of Britain, an internal conflict 
The British in the executive w'lll be shifted to Parliament and 

prutloe finally to the nation A senous dispute cannot 

be confined to the Cabinet The issue will be determined ulti- 
mately by national vote Therefore, it is not necessary to equip 
the executive with any extraordinary overriding power 

§6 EELATIONS WITH THE LEGISLATURE 

The Governor- General has considerable powers with refer- 
HU powers ence to the legislature Up to the Reforms of 

-over the 1919, he was the ex officio president of the Im- 

legielature penal Legislative Council Alter the introduction 

of the Montford Reforms he ceased to have that privilege, 
though he still has many powcis over the legislature He can 
address both the legislative chambers, he summons prorogues 
and dissolves them, he can extend the period of their tenure 
in special circumstances He appoints a date and place to hold 
fresh elections, and also a date and place for holding sessions 
of either ohamber 

No measure affecting subjects like the public debt or the 
revenues of India, religious rites and usages of British subjects, 
discipline of the army, foreign relations, provincial subjects and 
provincial laws, can be introduced in any of the legislative bodies 
of India without the Governor-General’s previous assent He 
can stop the proceedings of any of the chambers on any Bill, 
clause or amendment, if he feels that the discussion is likely to 
affect the safety and the tranquillity of the Raj He can send 
:§i11b back for reconsideration by the legislature His assent is 



tequixed for aU BSk pused bj the legialatui^ before the;f eai& 
have the foree of law, This is lJrue (5 eeotral as well as piso. 
vincial legislation He can require certain Bills falGng within 
provincial sphere to be reserved for his consideration or for the 
consideration of His Majesty-m-Council 

In addition to these more or less routine powers which the 
Certification head of an administration must possess, an excep- 
tional overriding veto against the decisions of the legislature 
was bestowed upon the Governor-General of India by the Act of 
1919 This weapon was forged on the anvil of the Montford 
Beforms. It corresponds to a similar veto possessed by him 
against the Executive Council ‘Where either chamber refuses 
leave to introduce or fails to pass in a form recommended by 
the Governor-General, any Bill, the Governor- General may 
certify that the passage of the Bill is essential for the safety, 
tranquillity or interests of British India’, and thereupon, even 
if the legislative chambers refuse to pass such a Bill, it can 
become an Act by the mere signature ot the Governor-General. 
A grave constitutional anomaly was thus created A single 
head of the administration was empowered to defy the opimon 
of an elected legislature 

The inclusion of such a provision in a ‘Keforms’ scheme testi- 
Trsnsitionai to the imperfect and transitional character of 

nature of the the Reiorms Mr Montagu and Parliament did 

Reforms not intend that the Government of India should 

be made fully and wholly responsible to the Indian people 
But they were equally emphatic in holding that it could not 
continue to be as thoroughly irresponsible and bureaucratic as 
it was before the War They therefore evolved a peculiar plan 
It attempted to conibme two systems which are inherently 
incompatible The legislilures were materially increased in size 
and were made more democratic and representative Larger 
powers were conferred upon them They were to be the agency 
for the enactment of all laws A part of the budget was made 
subject to their vote and they were thus called upon to supply 
a small portion of the resources of the State Yet the executive 
w'as to be in no sense subordinate to the legislatuie It was to 
continue to be responsible only to the extra-temtonal sov- 
ereignty of an absentee Parliament functioning in a distant 
country 

The severe logic of such an incongruous blend of conflicting 
JlToiding constitutional principles is self-evident A serious 

doadloolu difference of opinion between the two vital parts 
of government may lead to a complete deadlock and bnng 
the whole machinery to a standstill An effective authority 
has to be provided to bnng such an nppasse to an end. But, 
as the executive is ultimately responsible to Parliament and 
not to the Indian legislature, it must be enabled, if necessary, »to 
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asserfc itself against the latter, for the liquidation of those res- 
ponmbihties Given the hypothesis that full political freedom 
IS not to be bestowed upon India, the deduction drawn above is 
unavoidable The irresponsible executive must be also a supe- 
rior force in the country’s governance 

That certification is meant to be a real power and not a mere 
The power, ornamental possession is amply proved by experi- 
must be ence It appears to have been interpreted as a 

rarely used normal instrument which can be freely used from 

day to day Yet a constant exercise of such a power cannot 
fail to prove irritating to Indian thought and exciting to 
Indian sentiment The goal of British policy in India is 
stated to be the development of responsible government in all 
its fulness at an early date Therefore, the greatest restraint 
must be observed in making use of extraordinary powers The 
freedom of judgement and discretion enjoyed by a single indi- 
vidual, whether the Governor-General or Governor, must be 
defimtely circumscribed and limited A democratic appear- 
ance alone is not enough the reahty of popular control is 
infimtely more important 

Besides possessing these powers, the Governor-General is 
Ordinanoes also authorized to make and promulgate ordi- 
nances for the peace and good government of British India 
or any part thereof An ordinance so made has the force of 
law as much as if it were an Act passed by the legislature 
The period of its application is not to exceed six months at a 
time, though it can be renewed for a futher succession of such 
periods An ordinance is thus a legislative measure, partaking 
of the character of an Act, but emerging from the head of the 
executive m his executive capacity It is of course intended 
to be very rarely used When the legislature is not in session 
and a great emergency suddenly anses, remedial measures can 
be immediately adopted by the exercise of such reserve powers 
The recent Civil Disobedience Movement is inseparably asso- 
ciated in the public mind with the promulgation of a large 
number of ordinances by the Governor-General 

§7 STATUS AS VICEKOY AND CRO^A^’S 
REPRESENTATIVE 

The Governor-General of India is not only the head of the 
HU powers administration of the land Ovei and above that, 
and status he personifies in himself the British sovereign and 

as yiceroy represents his master m the unavoidable absence 

of the latter from the land of his governance He therefore 
enjoys all the dignity and prestige and special privileges which 
the( sovereign himself would enjoy if he chose to stay in India 
He has the prerogative of mercy and pardon On behalf of 
hiw sovereign, he receives homage from the Indian princes To 
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tJiem, bs aymbolises tbe Crown and all the unlmafcted sowreignty 
of the Cratm. The emphatid declarations of Lord Beading in his 
coaimunioation to tbe Nizam are significant of the same point. 
The Governor-General represents *His Majesty in his dealings 
with foreign pnnces. All the grandeur of royalty attaches to 
hun as his master’s deputy The sense of detachment that 
pervades the environment of kingship, also pervades, to a certain 
extent, the environment of the accredited vicegerent of that 
kingship 

Till the Act of 1935, though the Governor-General was thus 
The Orawn's functioning as the representative of the Crown, the 
Representotin two offices as such were not legally separate from 
each other. The Governor-General became ipso facto the agent 
and deputy of the Crown The Act of 1935 has introduced 
an important change It has created a new official post the 
occupant of which is designated as the Crown's Eepresentative 
as distinguished from the Governor- General of India. It is 
only this Representative or persons acting under his authority 
that can exercise m India the functions and powers of the 
Crown in ''its relation to the Indian States The Governor- 
General will continue to be the head of the administrative 
system of the land It is lawful for His Majesty to appoint one 
person to hold both these offices and normally they will be 
and are held by the same man However, it is now possible in 
law for the Crown to appoint two separate dignitaries to perform 
the two different kinds of functions that are defined for them. 

§8 INFLUENCE 

That the cumulative influence of this lofty official upon 
HU influence the administration of India is bound to be immense 
is obvious His high social status and rank, his aristocratic 
connexions, occasionally his political influence as an active party 
leader are circumstances which give him prominence m com- 
parison with hi8 colleagues in the bureaucracy of India His 
large powers, ordinary and extraordinary, as the head of the 
administration, his exalted social status as 'the direct representa- 
tive of the Sovereign, and the large and lucrative patronage in 
his possession, are factors which give him supreme eminence 
in the state A heavy responsibility devolves upon him in 
maintaimng the safety of the British Eaj 

The combmation of all these circumstances raises the Governor- 
General of India head and shoulders above the other officials 
in the land. If he is endowed w ith a master mind and an 
assertive temperament, his views can colour every department of 
administration. If he happens to be a man of convictions and 
capacity, his personality is bound to permeate all important 
matters of policy andl detail thdt come to be disposed of by any 
7 
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one of his colleagues lu the Executive Council individually or 
by aU of them collectively. 

The Prime Mlmster of England, presiding over the Britbh 
Gompartun Cabinet, appears to be only first among equals, 
nlth the Prime a leader of his peers. The difference between him 
Minister and his colleagues is created and tolerated only 

for the exigencies of smooth constitutional working. The 
Viceroy of India has the appearance more of a superior than 
of an equal Constitutionally, the distance between him and 
hiB colleagues is far greater and much more fundamental than 
that between the Prime Minister and his colleagues in the 
Cabinet. 



xni. THE CENTRAL EXEGUTIYE ; 

THE EXECUTIVE COUNCIL 

§1 GEOWTH TIJAi THE ACT OF 1935 

Before the umfication of the three Presidencies of Bengal, 
The Regulat* Madras and Bombay under one central authority, 
ing Act affairs in each of them were managed by a Governor 

or President with the assistance of a Council of the senior 
merchants of the Company. Endeavours at admimstrative cen- 
trahzation began with the passing of the Eegulating Act This 
measure vested the control of the Company s affairs in India m 
the hands of the Governor-General and a Council of four per- 
sons The first Governor-General was nominated m the Act 
itself The origin of the Governor-General’s Executive Counod 
thus goes back to the year 1774 The number of Councillors 
was to be four Their term of office was fixed at five years 
The whole cml and military government of the Presidency 
of Bengal, including Bihar and Onssa, was vested m the 
Governor-Ganeral-in-Council, who was bound by the votes of the 
majority of those present at the meeting, the Governor-General 
having a casting vote in case of an equal division of opinion 
The unfortunate conflicts between Warren Hastings and 
Pitt’s India his antagonistic colleagues in the Council weie 
accentuated by the inherent imperfection of the 
Council’s constitution Therefore it had to be modified in the 
light ot the experience of the first Governor- General A clause 
was inserted in Pitt’s India Act to the effect that as soon as 
the office of any one of the Councillors was, for any reason, 
rendered vacant, the vacancy should not be filled and the num- 
ber of the Governor-General’s Council should be reduced from 
four to three, an odd number being preferred to an even num- 
ber for the more convenient use of the casting vote 

In 1786, on a demand being made to that effect by Lord 
Cornwallis before he accepted office, the Governor-General was 
given power to override even the majority of bis Council on 
extraordinary occasions when he felt the use of this power 
justified in the interests of peace, tranquillity and good govern- 
ment in India 

The charter of 1793 once more affirmed that the whole civil 
and military government of the Presidency of Bengal and ‘the 
ordenng, management and government of all territorial acqui- 
sitions and revenues of the Company’ were vested in the 
Governor-General and three Councillors If the Commander-in- 
Chief was distinct from the person of the Governor- General, he 
might be specially authorized by the Court of Directors to be a 
member of the Council 
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Purther changes and detailed regulations were introdueed 
The &et by the Charter Act of 1883 The number of 

of 1833 ordinary members was increased to four Three 

of these were to be appointed by the Directors from among 
the servants of the Company who had at least ten years of 
service to their credit If a man in the military service was 
chosen, he was not to hold any command during the continuance 
of his ofiBce as Councillor The fourth ordinary member was to 
be appointed by the Directors, with the approval of the President 
of the Board, from amongst persons who were not servants of 
the Company This member was not entitled to sit or vote in 
the Council except when the Council w’-as considering the making 
of laws and regulations The Commander-m-Chief, w'henever 
the Governor-General himself was not holding the office, could 
also be appointed by the Directors as an extraordinary member 
of the Council, having rank and precedence after the Governor- 
General 

By the Charter Act of 1853 was repealed the provision of 
the Act of 1833, that the fourth member (that is the Law' 
Meix\ber) was entitled to attend and vote only m meetings in 
which laws and regulations were discussed The Law Member 
became a full member attending all meetings and voting on all 
questions considered in any meeting 

The Indian Councils Act of 1861 increased the number of 
Tli« Act ordinary members from tom to five Three of 

1881 them were to be appointed by the Secretary of 

State-in-Council, and must have served at least foi ten years 
in India under the Crown or the Company The remaining two, 
one of whom was required to be a Barrister of England or 
Ireland or an Advocate of Scotland of not less than five years’ 
standing, were to be appomted by Her Majesty under the Eoyal 
Sign Manual It was lawful for the Secretary of State to no- 
minate the Commander-in-Chief as an extraordinary member 

Purther modifications were introduced in 1874 Power was 
given to Her Majesty to increase the number of ordinary mem- 
bers from five to six by appointing a sixth member under her 
Royal Sign Manual The newdy appomted member was to have 
charge of the Public Works Department The clause which 
specifically mentioned the department that was given to him 
was repealed in 1904. 

The Morley-Minto Reforms of 1909 introduced an innovation. 
Act of 1909 There was nothing in the law to prohibit the ap- 
pointment of qualified Indians to the Councils, and Lord Mor- 
ley, m consonance with the new spint in which he had enlarged 
the legislative councils and tned to associate Indians in the 
admimstration, caused executive action to be taken to include 
one Indian in the Executive Council Since 1909, therefore, 
tjie Governor-General’s Executive Council has invariably con- 
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tsined at least one Indian. The first to be so appointed was 
Lord Sinha. 

The composition of the Council as provided by the Govern- 
Tk« Aet ment of -India Consolidating Act of 1915 stood as 

of ijwa follows The Council consisted of ordinary and 

extraordinary members if any The number of ordinary mem- 
bers was five or, if His Majesty so desired, six Three at 
least of the ordinary members must, at the time of their appoint- 
ment, have served the Crown m India for a period of not less 
than ten years and one must be a hamster of England or Ire- 
land or an Advocate of Scotland of not less than ten years’ 
standing If any officer in military service was chosen to fill 
the post of Councillor, he was not to hold any command during 
such service All the ordinary members were appointed by 
His Majesty under the Eoyal Sign Manual. The Secretary of 
State could nominate the Commander-m-Chief to be an extra- 
ordinary member If the Council assembled in any pro- 
vince the Governor of the province could be an extraordinarj’ 
member 

Finally, the Act of 1919 introduced a few changes The 
The Act limit on the number of members of the Executive 

of 1919 Council was removed. Indian High Court pleaders 

of ten years’ standing were qualified to be admitted Governors 
of provinces ceased to be allowed to sit as extraordinary mem- 
bers when meetings of the Council were held m their temtory 
All members, m any number that Hie Majesty might think 
proper, were to be appointed by His Majesty by warrant 
Three of them nmst have served m India for at least ten years 
One must be a hamster of England or Ireland or an Advocate 
of Scotland or a pleader of an Indian High Coui-t of not less than 
ten years’ standing As for the qualifications for the remain- 
ing members, rules might be made under the Act to determine 
and define them 

Provision was also made to enable the Viceroy to appoint 
Council Secretaries from among the non-official members of the 
Legislative Assembly or the Council of State to assist the 
Executive Councillors in their work The object was to give 
opportumties to non-official members to be trained m official 
business and to realize the practical difficulties of the administra- 
tion The salaries of the Secretaries were to be determined by 
the legislature and they were to hold office during the Viceroy’s 
pleasure However, this recommendatory clause has not been 
acted upon and no Council Secretary has ever been appointed 

Steps were taken to introduce a larger Indian element in the 
Executive Council A practice was introduced m 1921 to increase 
the number of Indian members from one to three and it has 
since continued. In strict legal theory, there is no objection 
to ell the members of the Council being Indians, provided they 
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are possessed of the requisite qualifications. But in practice no 
Indian was appointed till 1909 

It may be not^d that the Executive Council as such will 
After the Act vanish from the Indian constitutional picture if and 
of 193S when the Federation of India as outlined in the 

Act of 1935 is inaugurated Its place will then be taken by a 
body of Counsellors and the Federal Ministry Till that time, 
of course, the Council will continue to exist and function. Its 
present constitution, which is practically the same as that pro- 
\ided by the Act of 1919, is prescnbed by the Transitional 
Provisions and the Ninth Schedule of the Act of 1935 Till its 
expansion which was effected in October 1941, the Council con- 
sisted of eight members, the portfolios being distributed among 
them as follows (i) Viceroy and Crown’s Bepresentative — 
Foreign and Political Departments and Indian States , (ii) 
Commander-in-Chief — Army and Defence, (in) Home Member — 
General supervision over matters affecting the ICS, Internal 
Politics, Police, Jails and Law and Justice, (iv) Finance Mem- 
ber — Finance and Budget, (v) Communications Member — ^Bail- 
ways, Eoads, Inland Navigation, Posts and Telegraphs, Broad- 
casting, Civil Aviation, Ports, (vi) Law Member — Legislative 
Department, (vu) Member for Education, Health and Lands, 
(viii) Member for Commerce and Labour including Industries, 
Insurance, Public Works and Irrigation, Mines and Minerals, 
etc The qualifications of members were the same as those 
defined in the Act of 1919 

§2 EXPANSION OF THE COUNCIL IN 1941 

An important development in regard to the Governor- 
Suspansion General's Executive Council took place at the end 
of federation of October 1941 The federal part of the Act of 
1935 had not been made operative simultaneously with the 
-inauguration of provincial autonomy in April 1937 After the 
outbreak of the present world war, its introduction was sus- 
pended indefinitely, and it was even announced that the whole 
question of the future constitution of India would be re-examined 
and reconsidered after the conclusion of the war The proposed 
federal executive did not therefore come into existence It 
was to have been composed of Councillors who were to be 
responsible only to the Governor-General, and Ministers who 
were to be answerable to and removable by the legislature In 
spite -of its unsatisfactory character, such a measure, if it had 
matenahzed, would have been some advance over a wholly ir- 
responsible and irremovable Executive Council But it was 
not to be 

There was keen disappointment in India at this turn of 
events It had been hoped that a national government con- 
tiolled by the legislature could and would be set up at the 
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cedotre, partaeulaiiy m vidw of the grave emergenoy that had bjen 
threatening tne country The proposal was, how- 
Mlarra of ever, ruled out. Parli^ent was not prepared to 
tiw Ooandl discuss any controversial issue or to initiate any 
major change m the constitutional structure of India while Eng- 
land was engaged in a lile and death struggle His Majesty’s Gov- 
ernment were, however, prepared, as an earnest of their desire 
to see the Government of India increasingly entrusted to Indian 
hands, and to sanction whatever reform was possible as an mterim 
measure within the framework of the existing constitution 

The Act of 1919 and subsequently the Transitional Provisions 
Under the Acts of the Act of 1935 had removed the restriction on 
of 1919 and the number of members of the Executive Council 
1936 No definite figure was fixed by Parhament, and 

the actual strength of the Council was left to be determined 
from time to time by His Majesty in his pleasure The number 
therefore could be increased or decreased without reference to 
Parliament Nor had any Act laid it down that the Executive 
Council must necessarily contain a certain percentage of 
Europeans The quahfications prescribed for its membership 
had reference to a minimum period of service under the' Crown 
or a minimum standing as a lawyer Even before the Morlev- 
Minto reforms of 1909, it was theoretically and legally possible 
for the Council to be composed entirely of Indians, though ironi- 
cally enough not a single Indian had actually a place m it 
After the Montagu-Chelmsford reforms the number of Indian 
members rose to three, as against five Europeans including the 
Viceroy 

It -w as felt that even if no radical change could be introduced 
£nlftrgem«nt m the constitutional status of the Council, its sub- 
of the Council stantial expansion and Indianization could go a 
long way towards transference of authority into the hands of 
Indians,' particularly if the Indian members were placed in a 
clear majority Accordingly it was decided to take that im- 
portant step, and the decision was announced by the Govern- 
ment of India in a commumqud issued m July 1941 The 
Executive Council was to be enlarged by the addition of five neu 
seats, and the appointment of five Indians to hold them* was 
also mentioned in the commumqud This meant an ineiease 
in the total number of the members of the Council, excluding 
the Viceroy, to twelve, of whom eight were to be Indians ^that 
IS they were to be in a majority of almost two to one The 
Council thus expanded and constituted began to function from 
October 1941 

The reason given m the Government of India s communique 
Reawns for tba for the expansion of the Executive Council was 
enlargement quite modest — ^merely increased pressure of work 
in connexion with the war and the need for the creation of 
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some Dfiw portfolios Tlie Secretary of State, Iwwever, in a 
speech made m the House of Conuaons gave a further clan- 
ficataon of the issue It was, he said, the wish of His Majesty’s 
Oovemment ’to associate Indian leaders more intimately and 
responsibly with the government of their country dunng the 
war We wished to do so in order to emphasize the undoubted 
unity of purpose between Indiana and ourselves in this strug- 
gle We also cherished the hope that in the process of 

working together m the common cause, Indian statesmen 
would find new bonds of union and understanding among them- 
selves It would afford a wider range of administrative res- 
ponsibility and experience to Indian public men' ^ This of course 
is not the democratic and responsible government demanded 
by Indians But it is clamied lhat the new development marks 
a change if not m the form of the constitution at least in its 
spirit For the first time m the history of British India, the 
work of government is entrusted to a body which contains a 
uiajonty of Indians, though they cannot be described as the 
elected representatives of the Indian people 

The existing distribution of portfolios among members of 
Present the expanded Executive Council is as follows — 

portfolios (i\ Viceroy and Crown’s Bepresentative, (ii) 

Commander-in-Chief, (iii) Member for Home Affairs, (iv) Mem- 
ber for Finance, (v) Member for Communications, (vi) Member 
for Supply, (vii) Member foi Civil Defence, (viii) Member fw 
Information, (ix) Member for Labour, (x) Member for Com- 
merce, (xi) Member for Law, (xii) Member tor Education, 
Health and Lands, and (xiii) Member for Indians Overseas 
Of these the first five poitfolios are held bv Europeans and the 
remaining eight by Indians The former group contains the 
most important departments of State and the fact, that none of 
them was assigned to Indian members has been widely cnticized. 

§3 POWERS, FUNCTIONS AND TENURE 

The superintendence; direction and control of the civil and 
Before the military government of India were vested m the 
Act of 1935 Ooveinor-General-in-Council till the Act of 1935 
Ev^ry local government had to obey that authority and to keep 
members of the Council constantly and diligently informed of 
all matters of importance in its administration Subject to res- 
trictions imposed by the Secrefary of Strne-in-Council, the 
Governor-General-in-Council waS empowered to ‘purchase and 
sell and mortgage property, to borrow money, and to execute 
assurances foi that purpose’ The same authority could, with 
the previous sanction of His Majesty, constitute a new pro- 
vmce under a Governor or Deputy Governor or Lieutenant 
Governor, could declare auy tract to be ‘backward’ and make 

’ Times of India, 4 August 1941 
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special arrangemeitts for its adinmietrratioii: could create Exe* 
outive Couno^ for Governors' provinces and determine tl^e num- 
ber and qualifications of their members; could, by notification, 
take any part of British India under the immediate authority 
and management of the Governor-General-in-Counoil and could 
alter the boundaanes of provinces. It could also constitute locsl 
legislatures for Governors' or Commissioners’ provinces It 
could alter the local limits of the junsdiction of Indian High 
Courts, could appoint additional judges to the High Court for 
a period not exceeding two years and appoint a judge to act as 
Chief Justice when a vacancy occurred and till the vacancy was 
permanently filled 

After the introduction of provincial autonomy as envisaged 
After the by the Act of 1935, the powers of the Governor- 
Act of IBM General-in-Council have been necessarily reduced 
so as to make them consistent with the autonomous status of 
the provinces The general power of superintendence, direction 
and control over the civil and military government in India has 
been abolished The executive authority of the Govemor- 
General-in-Council now extends to matters with respect to which 
the central legislature has power to make law's, that is, to subjects 
mentioned m the Central or Federal I-egislative list It does 
not extend, save as expressly provided for m the Act m any 
province m matters with respect to which the provincial legis- 
lature has been given power to make laws, that is, to subjects 
mentioned in the provincial list There is therefore a substantial 
reduction m the powers of the Central Government The forma- 
tion of new provinces is also no longer within their competence 
In the sphere in which political control has been transferred 
to the people of the province the authority of the Governor- 
General-in-Council has been considerably withdrawn 

The Governor-General-in-Council cannot declare war or 
commence hostilities or enter into a treaty without the express 
order of the Secretary of State In any emergencies when hosti- 
lities have been already commenced or preparations for them 
have been already actually made against the British Govern- 
ment in India, the Governor-General-in-Council can declaie w'ar 
and immediately send intimation to the Secretary of State 
The Govemor-General-in-Council has, by delegation, powers to 
make treaties and arrangements with Asiatic States, to exercise- 
jurisdiction and other powers m foreign territory, and to acquire 
and cede property He also enjoys such powers, preiogatives, 
privileges, and immumties appertaining to the Crown as are 
‘appropriate to the case and consistent wuth the system of law 
in force in India’ 

The tenure of office pf a member of the Executive Council 
has been fixed by a well-estabhshed custom at five years The* 
Leave of Absence Act of 1924 has now* been repealed, but 
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according to the Ninth Schedule of the Act of 1935, tihe 
Tenon and Govemor-General-in-Council may grant to any 
member leave of absence for urgent reasons of 
health or private affairs Such leave cannot exceed four 
months and cannot be granted more than once during his tenure 
of ofl&ce Suitable leave allowances have been provided for un- 
der rules made by the Secretary of State-in-Council 

§4 METHOD OF WORKING 

Originally the Executive Council of the Governor-General 
Baton 1861 ‘worked together as a board and decided all 
questions by a majority of votes’ There was no systematic dis- 
tribution of work among its members Every question that 
came up for the disposal of the Govemor-General-in-Council 
was disposed of by the Council as a whole, sitting collectively 
There was no division of labour, no allocation of departments 
to individual members This sort of working m a mass entailed 
enormous delay and began to prove increasingly difficult as the 
nature of the Government functions became more complex and 
their scope widened The appointment of special members for 
Law and Finance in 1833 and 1861 respectively w’as an ack- 
nowledgement of the unworkable nature of collective council 
work Lord Canmng abandoned the system altogether and earned 
to a logical conclusion the pnnciple that was initiated in 1838 

He distributed the ordinary work of the departments among 
Portfolios the members and laid down that only the more 
important cases weie to be refeired to the Governor-General or 
dealt with collectively This is what is known as the portfolio 
system viliich continues to exist to the present day Under the 
working ot this system, each member, m regard to Ins own de- 
partment or departments, has the final voice in ordinary depart- 
mental matters He is councillor and administrator together 
Any subject of special importance or one in which it is pro- 
posed to overrule the views of a Provincial Government must 
he referred to the Viceroy, and so must matters wffiich originate 
m one department but also affect other departments The 
members generally meet m council once a w'eek and discuss 
questions which the Viceroy desires to put before them or wffiich 
an overruled member might desire to have discussed by the 
Council In any difference of opinion, the decision of the 
majority ordinarily prevails, the Viceroy having an overriding 
veto m exceptional circumstances 

In the nature of things, the Viceroy’s Executive Council 
No coUecUye cannot be described as a cabinet in the Bntish 
responsibility sense For a long number of years its composi- 
tion was entirely bureaucratic, and even the inclusion of a few 
non-official Indians did not make any difference in that status 
It could not have worked on the principle of collective res- 
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ponnbility, members ooming into and going out of office together 
under the leadership of a common leader, and pursuing a com- 
mon political programme to which they had pledged themselves 
at the time of election With the inclusion of eight non-official 
Indians m the Council, it has been suggested that the cabinet 
system of working may, by convention, be introduced. Refer- 
ring to this matter, the Secretary of State said in the House 
of Commons^ that the new members would share full statutory 
collective responsibility of the whole Council as well as being 
responsible for the administration of important departments 
The language of this statement is vague, it is not clear that 
collective responsibility as it operates m the British cabinet is 
intended to be introduced Nor does it seem to be possible as 
long as officials are selected to be members of the Council, even 
granting that all non-official members, selected individually 
and without the unifying influence of party affimty, agree to 
abide by the pnnciple 

Immediately subordinate to the member m charge is the 
The officer known as the Secretary He is in charge of 

Seeretaries the departmental office His position con'esponds 
as the Decentralization Commission has pointed out, to that ot 
a permanent Under-Secretary of State in the United Kingdom 
There is however this difference In India, the Secretary is 
allowed to be present at the meetings of the Executive Council 
to furnish any detailed information that might be required re- 
garding his own department Besides, he is required to attend, 
on the Viceroy usually once a week and to discuss with him 
all matters of importance ansing in his department He has 
the right of bringing to the Viceroy’s special notice any case 
in which he considers the concurrence of the Viceroy with 
the member’s action or proposal to be necessary His tenure 
of office IS usually three years 

Thus the constitutional position uffiich he enjoys is unique 
He is a subordinate, having the special privilege of direct access 
to the supenor of his immediate superior He can influence the 
mind of the Viceroy about any matter m his department without 
the knowledge of the member m charge The system is a 
remnant of the old days when it was considered desirable to 
keep a check over the actions and the departmental independence 
of the Executive Councillors The Governor-General as the 
head of the administration was therefore empowered to keep in 
direct touch with departmental working through the Secretaries 
Indian public opinion is inclined to condemn this sort of consti- 
tutional anomaly as likely to encourage mistrust and mis- 
understanding, particularly after the admission of Indians to 
the Executive Council 


‘ Times of India, 34 August 1941 
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§4 COMPAEISON WITH BEITTSH MINISTEES 

The student of constitutions will perceive that till very re- 
Tlia eoiistUu- cently an English Minister differed essentially 
timal position irom a Member of the Indian Executive Council. 

The former is a pohtieian first and an admims- 
October 1941 trative officer afterwards Indeed he comes to be 
the latter because he has been the former English Mmisters 
are not lifelong bureaucratic servants, persons m Government 
service are precluded from taking seats in Parliament and there- 
fore in the Cabinet Things were different in India till the ex- 
pansion of the Council in October 1941 A few Indian public 
men could find a place m the Council, if chosen to fill the 
appointments by the Viceroy But others were selected from 
the most successful servants in the administration Elevation 
to the Executne Council and enjoyment of the prospects that 
it offered were among the principal attractions of the Indian 
Civil Sennce 

The initiative and independence characteristic of a bodv 
like the British Cabinet, which excludes bureaucratic officials 
from membership, were naturally absent from the Execufive 
Council as a whole m India Nor did its members possess that 
sense of equalitv which permeates the relations of the English 
Ministers with their chief, the Prime Minister The important 
patronage in the hands of the Governor-General was not a 
negligible factor m this connexion There were still higher 
lungs in the official ladder than an Executive Couiicillorship, 
which might indeed lead to them 

Much of course depended upon the head He was a stranger 
to the land which he was sent out to rule He set out to work 
with a bureaucracy which had crystallized tiaditioiis It supplied 
the expert knowledge about men and things in India, obtained 
after prolonged vears ot service on the spot. The claims of 
such a body to be recognized as an authontatue and correct 
guide could not be lightly disregarded, and sometimes it was 
not the Viceroy but the Council which really ruled However, 
to a Viceroy endowed wnth a distinct individuality and vigour 
of will, the constitutional atmosphere of the Council was con- 
genial to the development of his personal influence and the 
acceptance of his lead in all matters of policv and detail How- 
ever, the assistance of the Executive Council was indispensable 
to the Viceroy m all circumstances It maintained the continuity 
of admimstration And except under abnormal circumstances 
no Viceroy would think of exercising his extraordinary preroga- 
tives m order to override the declared opinion of the Executive 
Council As J S Mill said, the advisers attached to a powerful 
and self-willed man ought not to be put under conditions which 
would reduce them to a cypher 
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The recent enlargement of the Executive Counoil and its 
iKwt substantial Indiamzation and non-officialization 

sxpsBsiui have naturally changed its complexion It has 
ceased to be a predominantly bureaucratic body, though a cer- 
tain official element still persists in its composition It is also 
true that the non-official councillors are not necessanly requured 
to be elected members of the central legislature Nor does the 
pnnciple of political responsibility of the parliamentary type 
govern its working However it is hoped that conventions and 
^ traditions that are set up in the performance of its duties will 
' approximate to the parliamentary atmosphere in all essentials 



XIV. SOME OENEBAL INPOBMATION 
CONCEBNING LEGISLATUBES 


The legislature is one of the most vital parts ot a country’s 
constitutional system in modem times. The significant position 
that it holds m national hie must be clearly appreciated. Certain 
principles have now come to be specially associated with the 
formation of legislative chambers and with the .dshnition of their 
powers The routine of their workmg has also crystallized 
along certain broad hnes The law-making bodies of any parti- 
cular country have to be judged m the light of these general 
standards 

There are two types of legislatures in Indian polity One 
functions for the Central Government and the other for the 
provinces A detailed study of their structure, powers, and 
operation may, with benefit, be preceded by a very brief des- 
cription of a few mam features of legislative institutions, which 
will supply a proper perspective for an understanding of their 
progressive growth in India and their present value 

§1 IMPORTANCE OF THE LEGISLATURE 

In all important western countnes the legislature has now 
The acquired a peculiar importance Originally, it was 

legislature predominantly, if not purely, a law-making body 
controls the Its function was to pass m.easures which required 
executiTe force of legality The business that it trans- 

acted pertained primarily to Bills and Acts From this position 
of comparative simplicity the legislature has now evolved into a 
body which exercises general control over the administration 

The principle and practice of political responsibility move 
round the pivot of the legislature’s supremacy over the executive 
The powers and functions of the legislature are the touchstone 
which assesses the degree of popular control that obtains m a 
constitution Modern legislatures are not only law-making 
bodies they make laws, they vote grants of the necessary 
money, they practically appoint the Ministers, direct, control 
and modify their policy, and in case of a disagreement, even 
dismiss them The daily routine of departmental management 
is not, indeed, looked after by them, but the general line of 
administrative action and the general principles governing the 
policy of the state are all inspired and dictated by their opinions 
and views In other words, an all-sided control of the state 
vests in the legislature in a form of government which is des- 
enbed by constitutional writers as responsible The English 
Cabinet, for instance, is the product of Parliament and com- 
pletely amenable to it 
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This UBiqu© importance that has progressively come to be 
StenetBM attached to the legislature in modern days is the 
of the natural consequence of the changed character of 

legislatan the structure of legislative chambers They are 
now elected bodies largely reflecting popular opinion and there- 
fore carrying with them the prestige of being the accredited 
mouthpieces of the whole nation To find the extent and the 
reality of the legislature’s predominance over the executive is 
to measure the progress in democratization and responsibihty of 
that form of pohty The more complete the subordination of 
the executive, the greater is the advance m the direction of res- 
ponsibility The legislatures m India, therefore, whether in 
the Central Government or in the provinces, have to be judged 
by this cntenon 

§2 THE FUNCTIONS OF A LEGISLATURE 

A legislature’s functions and powers can be divided into 

i. Legislative different parts For instance, they can be described 
separately as referring to legislation, or to administration, or to 
finance The mfeamng of the first division is clear No mea- 
sure can obtain the force of legality unless it is passed by the 
legislature Everything that is incorporated into the law of 
the land, and obedience to which is reqmred of the citizens, has 
to receive the legislature’s sanction before it can be so incorpo- 
rated and enforced Unless otherwise provided, no Bill which 
IS not voted by the legislature can have application in a court 
of law 

The control over administration is exercised in various ways 

ii. Admlnis- (i) by moving resolutions, (ii) bv moving votes 

trative of no confidence oi^ censure, (in) by moving 

adjournments and (iv) by asking questions and supplementary 
questions to elicit information about departmental details 

(i) On any matter of public importance the legislature 
Resolutions might express a clear opinion after having dis- 
cussed the issues thoroughly This expression of opinion is in 
the form of a recommendation to the Government It has no 
binding legal force It is not a law and has not to pass through 
the elaborate procedure to which every Bill is subjected before 
its final consummation into an Act Yet the expression of 
opinion has a value of its own It makes plain the views of the 
elected representatives of the people, and therefore serves as 
an indicator which records the strength and the direction of 
popular opinion A clear indication of the popular will cannot 
be Ignored by any executive Government having a sense ot 
responsibility It serves to guide correctly, if not to control 
rigidly, any steps that may be contemplated by the executive 
authority 

(ii) A vote of no confidence or censure is the most dire^ct 
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way ot expressing disapproval and of indicating tdi© agency 
Vot« of whicli it is desired to condemn In a responsible 

MBBVra or ho administration, occasions for votes of censure 
coBfidoHoo are rare, for, before mattera come to that pass, 
numerous indications are given of the existing displeasure and 
they are immediately understood This right is of particular use 
in those forms of government where the executive cannot be re- 
moved from office by the legislature A direct and emphatic 
condemnation of the actions of irresponsible officials is likely to 
serve as a moral restraint upon them 

(lii) Adjournment motions are intended to direct the attention 
Adjouramcntg of the house and the Government to any extra- 
ordinary happening involving public weal or interest that might 
take place during the actual session of the council or that may 
have taken place only a short time prior to the meeting of the 
session Any member may beg leave to move that the regular 
business on the agenda be temporarily susjiended and that the 
house do discuss the extraordinary occurrence, provided the 
president allows the motion The president need not do so if 
he feels that the matter, for the discussion of which a temporary 
suspension ot the regular agenda is requisitioned, is not of 
sufficient importance bo justify the suspension Motions for 
adjournment save the discussions of the chamber on prominent 
and burning topics of the day from being stale 

(iv) The power of asking questions and supplementary ques- 
lBtorp«llation tions is extremely valuable It serves to throw 
important sidelights on the administration bj enabling members 
to elicit information regarding routine departmental manage- 
ment It IS useful m exposing any unjust or tvraiinical abuse of 
the freedom of judgement ayd discretion that has necessarily to 
be allowed to the executive Any member of the legislature can 
put a question on a matter of public interest, subject to its 
disallowance by the president, and if the answer given proves 
unsatisfactory, either the member who puts the question on- 
gmally, or any other cunous or dissatisfied member may put 
further supplementary questions This at times approximates 
to a regular cross-examination. Details which are too trivial to 
be discussed in the form of resolutions and which are too im- 
portant to be completely ignored can be brought up for 
public criticism through the exercise of the power of inter- 
pellation 

Publicity IS the greatest check and the greatest corrective to 
the waywardness of all normal governments Publicity is of 
still greater value when the form of government is an irres- 
ponsible bureaucracy Eesolutions, adjournments, votes of 
censure, questions and supplementary questions are instruments 
of publicity, and so long as the working of the Government 
hfs not become mechanical and unhuman, the fear of public 
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criticism and public exposure proves a salutary restraint upon the 
actions ot Government officials 

The last and most important jiower that a legislature can 
iii. Financial enjoy is control over the purse The great consti- 
tutional struggle in England throughout the Stuart period, and 
even earlier, centred round the disputed question whether the 
Bing could levy taxes without the consent of the people and 
spend them as he liked, irrespective of the wishes of Parliament 
The most glorious achievement of the popular party in the 
struggle was the establishment ot the principle thiit the money 
which the king’s authority wanted to collect from the people 
by w'ay ot taxation must be voted by the repiesentatives of 
the people assembled in Parliament Parliament also decided 
the rnaimei ol its collection and the direction of its expenditure 
The essence of democracy lies, among other things, in this 
undisputed control over the purse that is exercised by the 
people through their chosen representatives The real pow'er of 
any legislature is to be measured by the degree of the monetary 
pow'ers it enjoys The English Parliament — or more correctly 
the House ot Commons — is the sole authority for and the sole 
custodian of the finances of the Government of England The 
executive can get only as much iiioney as is voted by Parlia- 
ment, and has to spend it on those purposes only for which 
it has been specifically voted P'lnaiices are to the State what 
breath is to the body, and m responsible forms ot government 
entire control over them is vested iii the legislature 

§3 ERAKCHISE AND ELECTORATES 

Democracies m modern days are representative A direct 
Modern demoi ra( \ is a physical impossibility, apart from 

democracies ( onsiderations of its advantages or disadvantages 
are repre- Jii a representative goiernment, the aftairs of the 

sentative State are entrusted to a few people chosen by the 

citizens In an ideal slate of things, every citizen, unless posi- 
ti\ely disqualified, has the right ol voting in the election of 
such persons The smallei the number of disqualifications and 
the larger the number ot peisons who aie authorized to give 
their vote, the more representatu e becomes the character of 
the Government 

The right ot giving a vote is described, in political science, 
as the franchise I’ersons to whom the light of franchise is given 
are desenbed as the electorate or the constituency The elec- 
torate is not identical with the total body of the citizens It 
contains only those persons w’ho are allow'ed to take part, 
indirectly, in the administration of the land 

What sort of persons should be excluded from the enjoyment 
of this political privilege? On the answer to this crucial 
question depends the degree of the democratic character 
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democracy. Certain disqualifications are obvious Children 
Diiqnalillw- and young boys are not, for instance, intellectually 
ttoni able to understand the problems of government 

and to exercise the franchise Lunatics and madmen come m the 
same category Criminal offenders who have been convicted by 
a court of law for crimes against society evidently cannot be per- 
mitted to have any share in the formation of the Government 
The same viewpoint holds good m the case of bankrupts Even 
in countries where there is universal franchise, these disquali- 
fications are accepted as necessary and desirable. 

Most of the representative Governments in the past had 
Adult more restrictions than these on the exercise of the 

suffrage franchise Women, for example, vere disqualified 

on account of their sex even it they possessed the other necessary 
qualifications Poor persons, labourers, and wage-earners were 
also regarded as unfit to possess the right of giving a vote 
Owneiship of a certain minimum amount of jiroperty or mcornc 
has been an almost invaiiable qualification to entitle persons 
to hai'e the vote The trend ot modern times is to reduce the 
amount to as low a figure as possible so as to include m the 
electorate the largest number ot citizens 

Some western countries haMi abolished property qualification 
altogether They have conferred the right of vote on all citizens, 
men and women, vho ha^e reached a certain age, and who are 
not debarred otherwise, as for instance on grounds of lunacy, 
treason, or bankruptcy Conditions m India ma> be different,, 
but the Indian electoiato is to be judged from the same point 
of view The Nehru Report advocated the introduction of 
adult suffrage 


§4 ELECTORATES IN INDIA 

It will be pertinent to describe here the different kinds 
of electorates that exist in India at the present day They 
are mainly based on qualifications either of property or com- 
munity or special interests Residence is also an important 
factor 

A general electorate is one in which no account is taken of 
the race or community of the voter The electoral law prescribes 
certain property and other qualifications, .aid all citizens who 
General possess them are entitled to vote, iirespective of 

electorates caste, creed and xeligion Residence m a definite 

territorial area, which defines the geographical limits of the 
electorate, is of course essential. 

In India, the nearest approach to a general electorate is 
Non- found in the non-Muslim constituency It consists 

HuaUm ot all enfranchised persons, other than Muslims, 

conatltncncy m any electoral area It may thus be composed 

o| Hindus, Parsees, Jews, Christians and others, all placed 
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together in one group, provided they satisfy the conditions about 
the franchise. 

The concept of a communal electorate is different Here 
Communal the very first condition which is essential to entitle 

electorates a person to a vote is that he must belong to a 

particular community Being a member of that community, 
he must further satisfy the conditions of the franchise as 
they may have been fixed by the electoral law Persons not 
belonging to that community are entirely excluded from the 
electorate 

In India, communal electorates have been conceded to 
Muslims throughout the land, to the Sikhs m the Punjab 
and to the Europeans m important cities and plantations The 
voters who vote in these constituencies and the candidates who 
contest these scats must belong to the Muslim, Sikh and Euro- 
pean communities respectively Others can neither vote nor 
stand for election m these electorates 

It IS possible D devise an electorate winch is a compromise 
Mixed eleeto- belween the geneial and communal principles and 
rates with combines both of them. That is known as the 

reserved system of mixed electorates with reservation of 

seats for particular communities In such a system 
it IS not necessary that the voters or electors should belong to 
a particular religion or race. The electorate contains the names 
of all those who possess the requisite franchise, though they be- 
long to different creeds and communities But it is also laid 
down that out of the total number of seatsu which have to be 
filled by election a certain number must be held by members 
of a particular race 

An illustration wall make the point clear Suppose a terri- 
toiial constituency has been assigned three seats in the legis- 
lature It mav be prescribed that at least one of these three 
seats must be held by a Muslim though the electors are com- 
posed of both Muslim and non-Muslims 

Tt may happen that in the election the three candidates who 
poll the largest number of votes, in consecutive order, arc all 
non-Muslims In that case the third candidate is not declared 
to be elected, but the Muslim candidate who has obtained 
the largest number of votes, though he may stand much lower 
m rank m the numerical order, is declared successful 

On the other hand, it may also happen that m the results 
of the election the first three candidates, who poll the largest 
number of votes in consecutive order, are all Muslims The 
election of every one of them is, in that case, considered to be 
perfectly valid In addition to the one seat reserved for them, 
they are thus enabled to capture the remaining ones 

In a communal electorate the candidate has to win the 
confidence of the members of his own community only In a 
mixed electorate with reservation of seats, he has to look foi* 
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votes even outside his community and endeavour to be popular 
with all 

In India, the concession of the pri\ilege of reservation of 
seats for their own community was granted to the Maratha caste 
an the Bombay Deccan m elections to the Bombay Legislative 
Council by the Act of 1919 The Nehru Keport advocated the 
extension of the same system throughout the whole country in 
place of the present communal electorates A considerable body 
•of enlightened public opinion also supports the same view in 
the interests of a consolidated Indian nationalism 

Besides these types there is another type known as ‘special 
Bpeeial constituencies’ These are intended to represent 

eleotoratM certain special interests in the country in their 
own right and independently The landed aristociuey of the 
country, the trade and commerce of the country, educational 
institutions like universities, are all speci.il interests which have 
to be properly safeguarded and which are given special re- 
cognition as entities useful and beneficial to the State They 
are therefore very often formed into constituencies bv them- 
selves Such a constituency consists of rdl persons who are 
united by the tie of common interest, irrespective of com- 
munity or race They are thug different from communal 
constituencies 

In India several universities have been gnen the right of 
sending their own representatn es to the legislature Similarly, 
European Chambers of Commerce, Indian Merchants’ Chambers 
and Bureaus, Mill-owners’ Associations, Sardais and Inamdars 
have been created into constituencies by themselves Every 
person wLo is a recognized constituent of these bodies can vote 
in elections which are held for the return of their representatives 

Communal electorates were first introduced in India in 1909 
-jjfliy as the most effective, convenient and satisfactory 

communal means of protecting the interests of minorities 

eloetorates One of the greatest imperfections and dangers of 

are created democracy is the possibility of its degenerating 
a tyrannical rule of the majonty over the minoritj and the 
suppression of the latter. Thig danger is considered to be 
more probable and more acute m a country like India where 
the minority is demarcated and distinguished from the majority 
not only on social or political questions but on grounds of 
difference in religion and historical antipathy These consider- 
ations, it is said, make it necessary to provide some safeguard 
against the possible danger, and t^ safeguard which appeared 
to be the most satisfactory and convenient to the Bntish 
ailthonties in 1909 was the splitting up of the general Indian 
electorate into two or more parts on the principle of religion and 
race To such exclusively racial electorates was given the right 
sending representatives from amongst themselves The 
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electorates were generally formed according to the numerical pro- 
portion of the race to the total population in a specified area 

Communal electorates have a tendency to emphasize the 
Their existing racial and rehgious differences and to 

dangerouB perpetuate the cleavage in national life which is 

effects created by those differences They destroy the 

sense of comprehensive nationality based on the community 
of social and political interest By putting a premium upon 
communality they positively discourage any tendency to fusion 
of the fissile elements of the different communities, and en- 
gender a narrower and more selfish angle of vision The 
communal and religious antagonism in India is attributed by 
many eminent Indians to the existence of communal electorates 
However, they are an accomplished fact m Indian polity and it 
is extremely difficult to undo what has been done Thev have 
acquired the strength of a vested interest The minority is 
reluctant to part with a piivilege which has been in its possession 
It vill be a long time before the minority can be persuaded to 
accept other moie scientific and less objectionable devices to 
protect its interests 

All persons born m the state are not automatically given 
The electoral the right of voting even under the system of adult 
roll franchise And when the latter is not in opera- 

tion, certain property and other qualifications are prescribed by 
law to determine the right of voting A list is made, for a 
specific territorial area, of all persons who possess those quali- 
fications and are therefore entitled to exercise their vote This 
list is called the electoral roll 

A prehminarv and tentative edition of the electoral roll is 
published by the Government and kept open for public inspec- 
tion for a stated period of time It may happen that names of 
persons who, by their possession of the requisite qualifications 
are entitled to get a vote, have not been included m the electoral 
roll through oversight or mistake. Such omissions can be 
brouglit to the notice of the Collectoi oi other authorized official 
and rectified by him A revised and final edition of the electoral 
roll IS then published and oiilv the persons whose nauies aie 
included therein aie allowed to vote at the time of election 

^5 THE BICAMERAL SYSTEM 

In the bicameral system, the legislature is composed of two 
The Upper separate chambers One of them is known as the 
House and the Upper House or the Second Chamber, and the 
Lower House other is known as the Lower House or Chamber 
The electorates of the two Houses are not the same Their 
powers, functions and political status are not identical They 
are formed to fulfil different purposes and embody different 
ideals 1 
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The Upper Chamber is intended mainly to represent the 
vested interests and the wealth of the land It consists of the 
members of the histoncal aristocracy, big landowners, wealthy 
merchants and other propertied persons A spiinklmg of a 
few intellectuals and public workers is also usually added to it 
On the other hand, the Lower Chamber is moie democratic in 
character It is expected to contain the poorer element m the 
community and therefore the franchise for its election is delibe- 
rately kept low. 

Because the Lower Chamber is more representative and 
The Lower democratic m its structure it is usually invested 
House has with greater political pov. er and control It is 

larger powers considered only fair and natural that the bodv 
which reflects in a ^e^y great measuie the nation’s will should 
possess the donunant authority m the state For this reason 
the English House of Commons is empoviered to make and 
unmake the executive government m that country and to dictate 
to it 


The Upper Chamber represents only the privileged few v\ho 
The Upper form the higher strata of society Its members are 
Chamber is not expected to be in the closest touch with the 

a^end*and demos, or to give expression to its ambitions and 

revise sorrows They are therefore precluded from exer- 

cising any cffectite control over money matters either on the 
income or on the expenditme side Even in subjects other 
than finance the tendency of modern days is to look upon the 
second Chamber ,is o brake and as a restraint on the impulsive- 
ness of democraev It is entrusted with the duty of amendment 
and revision It is empowered to compel reconsidoiation of a 
measure which mav have been passed bv the Lower Chamber 
without due consideration Howexer, it is not intended that 
a body wLicli represents only the anstocincy and the oligarchv 
of the land should be peimitted to be a permanent hmdraiiee 
to national progress as visualized by the large majority of 


citizens who are electois 

Political thinkers are not agreed on the question as to whether 
ControTersy two legislatiie < hanibers are necessary or desnuble 
about the unitary state at all There are not a few who 

Mcond*"^ “ hold tlie heterodox opinion that a second chamber 

ohamber is an unwanted superfluity and a nuisance They 

feel that its existence involves an unnecessary reduplication of 
governmental w'ork and consequentlv an enormous waste of time, 
energy and money To such critics it appears that the alleged 
mdispensabihty of the second chambei is not based on rational 
conviction but on prejudices engendered by the superstition of 


constitutional orthodoxy 

The framework of Indian polity has been unitary since the 
Begulatmg Act Even the Montford Reforms did not make 
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it federal. However the Act of 1919 introduced the bicameral 
Its Introduo- system in the central legislature of India by the 
tion in Indisi creation of the Legislative Assembly and the 
Council of State It may be conceded for the sake of argument 
that the dangers of an upper chamber are not likely to become 
serious in a tree nation But its blind imitation in a subject 
country may prove perilous to national advance towards auto- 
nomy 

The Indian Government has not yet been made responsible 
to the Indian people Conditions in this land are not therefore 
similar to those that obtain m a self-governing dominion or a 
sovereign state In the psychological and material environment 
of a conquered race the existence of an oligarchical legislative 
house has a tendency to prove ruinous to political progress It 
may detract from the growth of national solidarity 



XV. THE CENTRAL LEGISLATURE ; 
GROWTH TILL 1919 

§1. FROM 1600 TO THE REGULATING ACT 

As the Montford Report has pointed out, the germ of the 
The charter legislative powers of the Government of India lies 
ot Elizabeth embodied m Elizabeth’s Charter which established 
the East India Company in the year 1600 By one of the clauses 
of this charter the tJoinpany were peiimtted to ‘make, ordain 
and constitute such and so many reasonable laws, constitutions, 
orders and ordinances as shall seem necessary and convenient tor 
the government ot the same Company and tor the better 
advancement of their trade’ They might also impose such pains, 
penalties, and punishments as might seem necessary or con- 
vement for the observation of these laws and ordinances The 
only precaution that was expected to be taken was that their 
laws must be reasonable 

Sir Courtenay Ilbeit has pointed out that this power was 
similar to the power of making by-laws that is enpyed bv any 
ordinary municipal or commeicial corporation The ‘laws’’ 
must have been, in the nature of things, only regulations for 
the guidance of the Company’s seivaiits and officers, factors and 
apprentices No copy is known to exist of any ‘lavas’ made 
under the first charter or the early subsequent charters The 
East India Company was only .i coinincicial corporation and 
only so much power must h<ive been inquired and exeicised by 
it as was necessary to keep the trading affairs of the Coiiipany 
going properly No political signific.mcc attaches therefore to 
the regulations that might have been issui d bv them tiom time 
to time 

The power of making rules and legul.itions given m the 
Subsequent original charter was lenewed and Jicasionrdly aug- 
charters niented in the later iliaiter.s whonev'er circum- 

stances demanded anv addition to them The Charter of 1726, 
granted by George I, invested in the Governors-m -Council m 
the Presidencies the ‘power to make, constitute and ordain by- 
law's, rules and ordinances for the good government and regula- 
tion of the several corporations thereby created and of the 
inhabitants of the several towns, places and factories’ 

After the grant of the Diwam in 1765, the Companv obtained 
After the legal recognition and status as the accredited 

grant of political agents of the Emperors of Delhi Con- 

Dinani sistently with this status they bad to discharge 

certain functions av'owedly political and administrative in 
character such as the management of revenue and judicial 
lyismess This was another source of legislative power now 
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available to the Company They inherited all the power that 
had belonged to important Viceroys under Mogul rule Tn the 
task of the disposal of admimstrative busmess that had now 
developed upon them, the Company’s officers in Bengal — ^like 
Warren Hastings — had to make rules and set up courts of law 
and to see that proper older was evolved and governmental 
organization formed The Diwani Was not a charter granted by 
Parliament or by the King of England Power obtained under 
it was obtained from the ghost of a great authority and a great 
name whose glory had now completely faded 

It was not till the middle of the eighteenth century, after 
the battles of Plassey, Wandiwash and Buxar, that any terri- 
torial responsibility w'as directly assumed by tlie Company 
With the acquisition and gradual expansion of this responsibility, 
the need was increasingly felt that the Company should make 
proper arrangements tor the regulaied governance of the terri- 
tories they had acquired The gradual transition of the Com- 
pany fiom a purely commercial to a jiohtico-coinmereial body 
made it nocessary that, for the piopei di^-eharge of their new 
duties, new and specifically recognized additional powers should 
be conferred upon them 

§2 PROM THE REGULATING ACT TO THE MORLEY- 
MINTO REFORMS 

The Regulating Act of 1773 created a Goyernor-General to 
The Begulat- control the Company’s doiumions m India To 
ing Act this controlling authority, namely the Goyernor- 

General-of-Bengal-in-Council, was giyen ‘power to make rules, 
regulations and ordinances for the good order and civil govern- 
ment of the Company’s settlements in Bengal’ Curiously 
enough, these had to be registered m and appioved ol by the 
Supreme Court 

The Amending Act of 1781 tried to make the issues clear 
and to remove obstacles in the working of the Regulating Act 
It also definitely empowered the Go\ernor-General-of-Bengal-in- 
Couneil to frame regulations from time to time for provincial 
courts and councils Copies of these had to be sent to and ap- 
proved of by the Directors It was no longer necessary to 
register the Governor-General-m-Oouncil s rules and regulations 
m the Supreme Court and to get them appioved ot by lliat body 
This IS the beginning of those complex legislative powers which 
are today enjoyed by the central legislature 

The Act of 1797 expresslv sanctioned the exercise of a local 
power of legislation m Bengal It also directed that all regula- 
tions of the Governor-General-m-Counci\ affecting the rights, 
pereons or proponSy of ih& natives should h'^ rpgisherpd }n hhp 
judicial department, formed into a regular code, and pnnted 
and published m all the languages of the countrj The Act, of 
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1807 gave to the Govemors-in-Coiincil in Madras and Bombay 
the same power of making regulations as was enjoyed by the 
Governor-General -m-Council in Bengal Between 1807 and 1833 
all the three Councils continued to make regulations and issue 
•ordinances and add to the volume and complexity of the legal 
system Legislative power was thus vested in and exercisable 
by the executive Governments m the three l^residencies 

In 1833 an important innovation was introduced The 
The Act Governor-General’s Executive Council was in- 

of 1833 creased by the addition of a fourth ordinary 

member who was not to be one of the Company’s servants and 
who was not entitled to act as a member except for legislative 
purposes Further, the Goveiinor-Genernl-m-Council was ex- 
■clusively vested W'lth the legislative power, and the Provincial 
Goveinmerits were entirely deprived of it They were only 
allowed to submit drafts of laws which they desired to get passed 
for their respective areas The Governor-General-in-Council 
could make laws and regulations for repealing and altenng any 
existing measure, for all persons, places and things, for servants 
■of the Company and for native officers and soldiers in the employ 
of the Company » Law s made hy the Governor-General were 
liable to be vetoed by the Court of Directors or the Board of 
Control The supreme prerogative of the Crown was of course 
left unafiected A comprehensive consolidation and codifica- 
tion of Indian laws was also contemplated The Indian Law' 
Commission were appointed and they issued the Indian Penal 
Code The passing ot legislation bv councils specially formed 
for the purpose thus began fiom the jear 1833 Henceforth 
‘Eegulations’ give place to ‘Acts’, a change m name which is 
significant of the change in the character of the souice of the 
legislation 

The legislative member was made an ordinary member by 
The Act the Charter Act of 1853 The Executive Council 

was enlarged for legislative purposes by the addi- 
tion of the Chief Justice of Bengal, a puisne judge and four 
servants of the Comjiany of not less than twenty years stand- 
ing, nominated by the Governments of each of the provinces 
of Bengal, Madras, Bombay and the North-West Provinces. 
In all, for legislative purposes, there were to be twelve members 
including the Goveinoi-General, Coinmander-in-Chief and four 
ordinary members The Legislative Council thus constituted 
was intended for purely legislative work It must be noted that 
the Legislative Council as such had no separate existence As 
Strachey points out, there was only one council known to the 
law' That w'as the Executive Council Additipnal members 
weie invited to join when it met for legislative purposes 

A new phase was opened m 1858 The Mutiny had come 
a^d gone The East India Company was abohshed and with 
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it the Double Government introduced by Ktt’s India Act of 
1784 The Crown and Parliament directly undertook the res- 
ponsibility of the government of India 

After the task of the conquest of India was completed the 
After the Company’s i^mmistration settled down into a 
eonquest was peaceful routine It was no longer necessary to 
complete emphasize the military side of administration, and 

attention was naturally directed more towards the problems 
of peaceful government On the abolition of the Company and 
the transference of government to the Crow'n, a new phase was 
opened The ideal of British administration in India was pro- 
claimed to be the development and cultural and material 
advance of the people of India The conquering power declared 
that it looked upon its conquest as a sacred trust, involving the 
responsibility of educating and generally uplifting the huge 
masses of population that by coincidence of circumstances had 
come under its rule The declared intention was to set up a 
peaceful progressive, liberal administration which would more 
<'losely associate the conquered classes with the conquerors and 
impart to them administrative and political traimng. The 
history and progress of the Indian legislatures synchronizes with 
the history of the progressive stabilization of the British power 
in India 

By the Act of 1861, for purposes of legislation the Governor- 
Ths Act General nominated not less than six and not more 

of 1861 than twelve additional members who took ofRce 

for two years Of these additional members not less than half 
were to be non-ofhcials The legislature established by the 
Act ot 1853 ‘had modelled its proeeduio on that of Parliament 
and had shown an inconvenient degree ot inqui^iitn uiiess and 
independence’. The Act of 1861 expros'.lv Imiited the function 
of the Council to legislation only It could not entertain an\ 
oiher interrogative or deliberatue motion Measuies lelaling 
1o the public revenues of India or public debt, religion, military 
and naval matteis, foreign relations, were not to be intioduced 
without the Goveiaior-General s pievicus sanction To ovei-y 
Act passed bv the Council the Governor-General’s consent was 
necessary The legislative powers ot the Governor-Gciieral-in- 
Council were declaied to e.\tend to ‘making l.iws and regula- 
tions for repealing, amending or altering any laws or legnlations’ 
already existing, and to ‘making laws and regulation'- for all 
persons, whether British or natne, Joreigiiers or others, and 
for all courts of justice, and for all places and things within 
the Indian territory, and for all servants of the Government of 
India within the "domanions of Piinccs and States in alliance 
with Her Majesty’ 

The powers of legislation taken awav from the Provincial 
Governments by the Act of 1833 were restored to them No 
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line of demaroafaon was specially drawn between the central 
and provincial subjects The previous sanction of the Governor- 
General was made necessary for certain legislation by the local 
legislatures and all Acts passed by them required the subse- 
quent assent of the Governor- General and the Secretary of State. 

The Act also empowered the Governor-General to estabhsh, 
by proclamation, Legislative Councils lor Bengal, the North- 
West Provinces and the Punjab They were established res- 
pectively in 1862, 1886 and 1898 

The Act of 1870 enabled the Governor- General to legislate 
in a summary manner for the less advanced parts of In'dia bji 
proclaiming certain areas as coming under Ibis Act and then 
making the necessary regulations for their government through the 
Governor oi other administrative oflficer who might be in chaige 
The Indian Councils Act of 1892 increased the number of 
The Act members of the Legislative Councils, introduced 

of 1892 changes m the system of nomination and granted 

some relaxation in the rigidity of their procedure The Govei- 
nor-General’s Legislatne Council was now to consist of not less 
than ten and not more than sixteen additional nominated mem- 
bers The minimnni number of non-official members w'as in- 
creased to ton instead of the old proportion of one half of 
those nominated Of these ten, Jive were to be nominated on 
the recommendations ot the Calcutta Chamber of Commerce 
and non-offioial members of the Legislative Councils of Bengal, 
Madras, Bombay and the North-West Provinces Thus there 
was to be an increase in the tohal number of members and m 
the pioportion of non-official to official members A modifica- 
tion was made of the system of nomination m such a W’ay as 
to introduce the principle of election tentatively m practice 
To this enlarged legislature were given greater poivers The 
annual financial statement, the budget, had henceforth to be 
regularly placed before the legislature and members were allowed 
to discuss it generally, and express their opinion on it as a 
whole However, power W'as not given to move any icsolution 
or divide the Counril on any matter concerned wuth the bud- 
get The asking of questions was authorized by this Act, but 
the pow'er of putting supplementary questions was not conceded 
^ The Act of 1909 was an important step m Indian consiitu- 
'The Act tional history That jeai saw' the introduction 

of 1900 of W'hat are known as the Morley-Minto reforms 

India h ai^ passed through a big wave of nationalistic agita tion 
and some of her prominent political leade rs were inca rcerated 
An insistent demand for the r ecognition of Iudian~f)ubli c opinion 
as the controlling factor in Ihdian admi nistratio n was~songEt 
'fo ETe i ^t by the Indian tJouncilF~TA.ct ~of 19(t9 The rnost 
imjTOrtant^clause of this rneasur^ refer? ed to the improvemen t 
of the legislature The size of the Gnuned s n ag 
en larged , the maximum number of members of the Governor- 
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Grnrrnil’n 1(tig;inkiitiiirfl hfting f mm hiyWiTti to si^cty . TViay - 

wer e to be partly elected partly nominated^ An o:^ci^maion tY 
was, how e ^, deliberately maintaine(l in tbe centrarTeeislatur e. 
onl y twent^even out of the additional sixty members ijteinff 
e lep.t,eH/aj iH t.hP.^emB.ining t.hirt.y-t.hree t,ngp.t,h‘p.r wil.Ti thg AigM. 
■ex officio members bwng nominated by the Government. The 
pnnciple of elec tion wk inE ZVrHfl unt^ndirec ily accepted in 1S92 
was how openly andTexphciH^ introducecL 

The po wers fnnctmng nf t. be Council were increased The 
budget coul d be disoupiierl very generally under the law of 1892 
HenceforEE’rSolutione could be moved upon any 'of itsltems 
and the Council could he divided upon them Resolutions upon 
matters of general jpublic importance might also— be , prop osed 
an 4 discussed and a division on them wAR 'allo'^d to take place. 
CerfaalTBuhj^ts could not 'Re dismissed- by fhe Council at all. 
Any resolution could bo disallowed by the Governor-General, 
who acted ex officio as the president of the Council Further, 
the right of interpellation was extended by allowing the member 
who put the original question to ask a supplemental y question 
All these reforms introduced by the Act of 1909, t hough m 
Mo princ7pie~ fHemseTves marking a "distinct step m advance, 
^wsponsi- held absolutely nothing to do w'lth the iiiLroduc^ou 
of ~rgs ponsi ble governnien t Lor TTForley ’s clear 
disclaimer aboiit anv intention of introducing parliamentary 
government iii India is famous There was no question of sub- 
nrdmatin g the executive to the le gislature eieu to a slig ht 
extent. However, there was a distinct endeavour to associate 
the latter with the former more closely than before Opinions 
expressed by the elected members of the legislature w^ere ex- 
pected to indicate clearly the diiection of the current of popu- 
lar opinion and the Government, it they so pleased, might 
modify their policy to accommodate themselves to the popular 
viewpoint The Montfurd Report clearly states that the Coun- 
cils were more effective than they knew 

The exact measure of such indirect influence cdiiiiot be 
assessed That it may have been to a certain extent real may 
not be denied, nor can it be combated, on the other hand, 
that such an influence was bound to be extremely unceitam, 
if not illusory, and that its effectiveness, m whatever small 
degree, was dependent rather upon the courtesy it could evoke 
than upon the assertion of a right Still, the Morlsy-Minto 
Reforms were welcomed by some of the contemporary politicians 
as marking a definite step m advance in the history" of India’s 
constitutional development. 

§3 AFTER THE ACT OF 1919 


Five years after the Indian Councils Act of 1909, ex tra- 
•ordmary circumstances arose in th e world The deluge of war 
swe^ away time-honoured institutions and treniendously affected 
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th g morp l n-nrl condition of al l important oountri eB. 

The Act India, in common with other countriesTcame 

of 1919 under the influence of the new forces. The 

momentous pronouncement of 20 August 1917, which declared 
the grant of responsible government as the final goal of British 
policy in India, the visit of the Secretary of State to India and 
the passing of the Government of India Act on the lines of the- 
recommendations made in the Montagu-Chelmsford Eeport, are 
instances of this influence on the politics of India The new 
Act was passed m 1919 and came into force from 1921 

The nrablem that ^was sought to be tackled by the Montf ord 
The Rep ort and also bv the. Government of India Act 

beginning of w as a complicated one The co ntinuance of, a 
ta'th^ * ^ p urely bureaucratic and paternal administrat ion, 
provinces complet ely irresponsible to the Legislature , was 

incon sistent with th^annoimcement ot 1917 and general ly with 
the spi rit of the time s On t he other hand, the gr ant of full 
Do minfon Status at one stroke was regarded as su icidal and 
f raugEt~^th the gravest danger Betwe en the two extrem es 
th e Reform s sought a vi a media A begi nning in respon sible 
government~~ was to be made~ under proper safeguards The 
most suitable fl^ foi making the experiment was considered 
to b e the province 

The Central Government was to be left out so far as the 
Reform of introduction of any degree of responsibility was 
the central concerned However, the central legislature was 
legislature to be considerably enlarged Jind democra tised a nd 
larger powers w ere to be granted to it. so thittJHe net practical, 
if~ not legal, re sult of these alt ered circumstances wo uld bo in 
the dir ection of ma king the Goveminent ot India more suscepti- 
ble t o popular opim oii ^ith this end in view, the W'hole ot 
thg_central legislature was thoroughly overhauled P'or the 
fir st'^n ie', a bic ameral s 'V Kteiii was -rntTr.duced . T'oilowIpg the iPj 
va riable practice^ of most of the importan t we stern countrie s 
The old supre me Legislative Council •^s replaced by two bo dies, 
one, the Legislative Assemb ly and tlie other, the Council of 
State 

■ The Montagu-Chelmsford Reforms hav^e now been superseded 
by the Act of 1935 When, in accordance with the provisions 
of that Act, the Federation of India comes to be established, 
the Central legislature will be constituted on entirely different 
lines However, till the time that portion of the Act becomes 
operative, the central legislative chambers as they have existed 
since the Act of 1919 will continue to function Their consti- 
tution, powers, procedure, etc , during the transitional period 
have been defined in the Ninth Schedule of the Act of 1935 
A detailed account of the two chambers as they exist today is 
given in the following sections. 


XVI. THE CENTEAL LEGISLATE EE . 

THE EXISTING CHAMBEES 

§1 THE COUNCIL OF STATE 

The Council of State in India corresponds to the upper cham 
Oongtitutlon bers oi other countries The total number of its 
members is 60 Out of these, 30 are elected by the different 
constituencies and ‘27 are nominated by the Government Of 
the nominated members, not more than 20 are to be officials 

The Council ot State is a part ot the central legislature and 
its electorate is comprised within the territorial limits ol the 
whole of British India Elections are not however held on a 
general ticket throughout the aie.i The existing political divi- 
sions are taken as units, and seats are assigned to them approxi- 
mately in proportion to their population, to their territorial 
extent and so on I'he total elected number oi thirty-three is 
thus distributed among the v.inous provinces which are taken 
as electoral uiiifs A similar distribution oi nominated seats 
also lakes place 

The great diversity oi political and economic conditions iii 
Frajchisa the various provinces makes a unifonu franchise 
ior a chamber of the central legislature almost an impossibility 
The franchise for the Council ot State iherefoie is different in 
the different protmces The variation is, of couise, intended 
only to equalize the conditions of the franchise as far as pos- 
sible by taking into account the paiticular economic or political 
situation of each province and collecting and modifying the 
Iranehise iii the light ot those conditions This body is in- 
tended to serve the purpose of an upper and revising chamber 
and therefore to consist oi persons who have large vested interests 
in the land They arc expected to be conservative enough to 
counterbalance the radical freaks of a demos The qualifica- 
tions are therefore so contrived as to ensure that the m.ijonty of 
the members will belong to the iielicbt stiata of society, a 
small number being allowed for intellectuals 

In the Presidency of Bombay (i) persons who pav income- 
tax on an annual income of not less than Es 30,000, (u) persons 
who aie owmers of land, the land revenue dues of which are 
not less than Rs 2,000 per year, (iii) persons who an Sardars 
or Talukdars or Dumaldars or Inamdars and recognized as such 
by the Government, aie entitled to have a vole The object and 
the effect of this high franchise are clear It excludes anyone 
who IS not very wealthy or who is not a scion of an aristocratic 
family The intellectual element is supplied by tlie further 
provisions that (iv) all persons who have been once president or 
vice-president of a Municipality, (v) president or vice-president 
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of a District Local Board, (vi) persons who have been members 
of the Senate or fellows of a University, (vii) persons who have 
been members of any legislative body in India, (im) persons 
who enjoy the title of Mahainahopadhyaya or Shams-ul- Ulema, 
have also a right to vote These provisions have made it possible 
lor comparatively poor persons to contest the seats of the Coun- 
oil if they have to their credit some public work and influence as 
demonstrated by their possessing any of these quahflcations 
In the elections of 1925 the total electorate for the Council 
of State numbered 32,126, of which Burma contributed no less 
than 15,555 If representatives from Burma are excluded, the 
remaimng thirtj -tw o members of the Council ot State were 
elected by only 17,000 voters spread over the whole of British 
India This position had not appreciably changed in the subse- 
quent election which was held in 1930. 

With the exception ot this small intellectual and to a certain 
It is an oligar- extent democratic element, the Council of State 
«hical body has a predominantly oligarchical character It 
therefore possesses all the characteristics that are the distin- 
guishing features of oligarchy It is conservatne in its forma- 
tion It 19 suspicious of progress Its outlook is generally 
narrow Eepresenting as it does the A’ested interests m the state, 
it IS inclined to be self-centied and self-piotecting Not being 
returned by an extensive electorate it has a tendency to^ be 
exclusive in its outlook and to be unaffected by the currents of 
popular opinion The small elected majority of five is not 
calculated to lessen the consequences of the oligarchical nature 
of the body The tenure of the Council of State is five years 
For any legislature the position and status of the president 
President aie matters of important consideration and privi- 

lege In the case of the old Supreme Legislative Council, the 
Governor-General was the ex officio pre.-,ident In the new dis- 
pensation of the Eetorms this privilege has been taken away 
from the Governor-General The president of the Council of 
State IS nominated by the Governoi -General, and till very re- 
cently he was invariably an official At present, however, a 
non-official has been selected to hold that office The Council 
of State IS denied the pnvilege of electing its own president, a 
privilege which is enjoyed by the Legislative Assembly 

A reference has alreadj been made to the different kinds of 
Functions powers which a legislative chamber can possess 

and powors: The Council of State has been given full legislative 

i. Legislative pow'ers Every Bill which has to be passed into 
an Act must receive its assent Any member, official or non- 
official, may introduce a Bill for the consideration of the House 
which may or may not pass it No measure can be incorporated 
into the law of the land unless the Council of State has given 
its sanction to it It enjoys in this respect the same powers as 
are enjoyed by the Legislative Assembly 
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tions. Fifteen days’ notice is required for a resolution The 
Governor- General can disallow any resolution if he feels it 
necessary to do so in the public interest Motions for adjourn- 
ment must refer to definite matters of urgent public importance 
and recent occurrence ^ Questions and supplementary ques- 
tions to elicit information on pomts in the routine of adniims- 
tration ean be put by members to the executive officials On 
matters afiectmg the relations of the Government with foreign 
states or Indian Pnnces or on those matters which are sub judice, 
no questions can be asked and no resolutions can be moved The 
president can disallow a question or supplementary question 
He can also disallow a motion for adjournment 

Lastly, the financial powers of the Council of State have to 
ill. Financial be understood The Council of State is avowedly 
a body of elders, oligarchical m character and serving as an 
upper chamber It has only a remote acquaintance with popu- 
lar sentiments and desires The second chambers in western 
countries have not the same thorough control over the nation’s 
purse as the lower chambers possess They are regarded as 
inherently unfitted to exercise this power because of their vested 
interests, because of their narrow representative character and 
because of the general conservative outlook that pervades all 
their thoughts and acts The House of Lords in England, for 
instance, cannot initiate any money bill, and after the legislation 
of 1911 cannot claim equal rights with the lower chamber in 
financial aSairs, it has been disarmed of the privilege of per- 
sistently opposing and obstructing the passage of the Finance 
Bill after it has been passed more than once by the lower body, 
the Commons 

Following this sound constitutional precedent, the Indian 
upper chamber is denied ccitain privileges in financial matters 
which are granted to the lower chamber The budget is to be 
presented to both bodies on the same day Both of them can 
discuss it thoroughly, but the voting of particular grants de- 
manded by the heads of various departments is a special duty 
and privilege of the Assembly These are not submitted to the 
Council of State after they have been voted upon by the 
Assembly The latter body is in this respect supreme, subject 
to the certifying veto of the Governor- General 

After the voting of grants, ways and means of revenue have 
to be considered Money has to be found for the expenditure 
that 18 voted, and all proposals for taxation are embodied in a 
Bill known as the Finance Bill This Bill has to be passed by 
the Assembly and is then sent up to the Council of State for its 
assent like any other legislative Bill The Council may pass 
the Bill as it is or introduce amendments, which must be 
„ • 
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acceptable to the (ar^osti&g chamber. In a deadlock the 
GoTemor-Qenerars extraordinary powers can be exercised for 
preserving the proper conduct of the administration. 

The Council of State’s financial powers are therefore as fol- 
lows The budget is presented to it at the same tune as to 
the Assembly. It has the nght to hold a general discussion on 
the budget and generally on the financial policy of the state. 
Its legislative powers being co-ordinate with those of the Assem- 
bly, the Fmanee Bill, which contains all proposals of taxation, 
has to be submitted for its assent and can be modified or even 
rejected by it The power which the Council of State does 
not possess is that of votmg supplies or grants, demands for 
which are made by the heads of the various departments 
separately That is the exclusive privilege of the Assembly 

It is interesting to note that the Council was originally 
intended to be a predominantly Government body contaimng 
a clear oflScial majority, so that any measure required by the 
Government could be easily passed The Joint Parliamentary 
Committee however discountenanced such a proposal as re- 
actionary and discordant with the spirit of the Montford Eeforms. 
An endeavour was then made to constitute a real second cham- 
ber corresponding to similar bodies in other countries The 
elected non-ofticial majority, though definitely introduced, was 
made extremely small, and the franchise was pitched so high 
as to ensure an essentially plutocratic charactei for its major 
portion 

The experience of the working of the Council during the 
Criticism of last seventeen years has levealed and confirmed 

the Couacii the existence of the usual antagonism and cleav- 

ol State age between the view-points of a democratic 

chamber and those of an oligarchical house A cent per cent 

increase in the salt-tax, which was proposed in the budget by the 
Finance Member and which was vehemently opposed by the 
Legislative Assembly, was approved of by the Council of State. 
Nor could the Assembly’s antagonism to the Princes' Protection 
Bill find any support in the Council of State In fact, a consti- 
tutional crisis m the real sense of the word has not yet occurred 
at all. On crucial occasions of conflict between the compara- 
tively democratic Assembly and the bureaucratic Government, 
the oligarchical Council of State has till now invariably thrown, 
itself on the side of the Government 

Even in free countries, a congregation of vested interests is 
always nervous of the progressive democratic impulse, and is 
opposed to it In a conquered country like India the instinct 
of self-preservation is immensely strengthened and naturally 
induces intense caution on the part of the aristocratic class 
Ontics of the Council of State have every reason to deprecate 
the formation and constitution of a body which is inevitably 
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drawn into an aUianca with the bureaiicracy as (igainst the 
declared wishes of the popular chamber. 


STATEMENT SHOWING THE COMPOSITION OF THE COUNCfib OF 
STATE AS IT STOOD WHEN THE SIMON COMMISSION EEPOETF.D* 


Constituency 

Nominated | 

Elected 

Officials 

Non-offlcials 

Non-Muslim 

1 

ca 

1 

Sikh 

Non- 

communal 

European 

comuierco 

Total 

Government of India 



1 




' 1 

1 

1 

11 

Madras 

1 

1 
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1 



1 1 

7 

Bombay 

1 

1 1 

8 

2 



1 1 

8 

Bengal 

1 

1 

3 

2 



1 ^ 

8 

United Provinces 

1 

1 

3 

2 



1 

7 

^njab 

1 

3 

1 

2* 

1 



8 

Bihar and Orissa 

1 


2^ 

1 




4 

C P and Berar 


2* 




1 

1 *** 

3 

Assam 




1 

* 



1 

Burma 






1 1 

1 1 

2 

N -W F Ptovinte 

1 

1 




1 ^ 

1 = 

1 

Total 

n 

1 


11 

1 

1 ^ 

1 ® 
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§2 THE LEGISLATIVE ASSEMBLY 

The lower and more democratic chambei in the Indian 
Constitution legislature is known as the Indian Legislative 
Assembly This body consists of a total of 144 members of 
which 103 are elected and 41 nominated Of the latter not 
more than 25 are to be officials It is thus evident that both 
m its size and m the larger proportion of elected to nominated 
members the Assembly is distinguished from the Council of 
State The total number of its members is distributed among 
the various provinces according to their population and im- 
portance The existing political divisions of the territory of 
India are accepted as the units for its election, and as it is a 
body larger and more democratic than the Council of State and 
possesses a wider electorate, the political sub-divisions of the 
province are further taken as units for the distnbution of seats 
ajnd for election, unlike the Council of State for which, m the 
non-Muslim constituency, the province as a whole is the unit 

’■ Eeport, vol I, p 167 

‘ Including the president 

* One of these is nominated as the result of an election held lu Berar 

* At alternate general elections there are three non-Mushm seats for Bihar 
and Orissa and only one Muslim seat for the Punjab 

“ The distribution of nominated seats may he varied at the discretion of 
the Governor-General but the officials cannot exceed twenty 
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Thus the number of elected members representing the Presidency 
of Bombay in the Assembly is 16 out of its elected total of 103. 
These are elected from constituencies, the temtonal extent of 
which corresponds to the Commissioners Divisions, or, in the 
lirban constituency of the City of Bombay, to the extent of the 
city 

There cannot be a uniform franchise for the Assembly 
Franchise throughout India It vanes m the different pro- 
vinces according to local conditions, an attempt being made 
to establish similar real conditions m all the provinces In the 
Province of Bombay, (i) all persons who pay income-tax, fii) 
all persons who pay an annual land revenue not less than 
its 37-8 in the Panch Mahals and Ratnagiri Districts and not 
less than Es 75 in the rest of the province have been given 
the franchise for the Assembly It will be seen that this franchise 
IS much wider than that for the Council of State and narrower 
than that for the Bombay Legislative Council Members possess- 
ing a wider outlook, and elected from a wider electorate are 
required to discuss all-India questions, yet the franchise cannot 
be too high if a largely democratic and representative character 
18 to be maintained The Assembly must combine in itself the 
characteristics of being a well-proportioned all-India body, and 
also a predominantly democratic body, unlike the oligaichical 
Council of State 

The total electorate for the Legislative Assembly numbered 
1,415,892 at the time of the last elections vihich were held m 
the autumn of 1934 Thus its 105 members were returned by 
less than fifteen lakhs ot voters in British India, the total 
population of which is nearly twenty-five crores There has been 
very little change in this position since then The tenure of 
the Legislative Assembly is three years, though the Governor- 
General can extend it in his discretion This power has been 
exercised year aftei year since 1937 and the Assembly elected 
in 1934 is still functioning today 

It was provided in the Act that the first president of the 
President Assembly would be a non-official member of 
Parliamentary experience nominated by tlie Governor-General to 
hold office for the first four years As has been stated already, 
the president of the Indian legislature before the Montford 
Eeforms was the Governor-General etx officio The president 
of the Council of State is a nominated member, and was an 
official till recentlv The Assembly has been given the pri- 
vilege of electing its own president from amongst its members 
since the Eeforms On the expiration of the first four years, 
dunng which the affairs of the Assembly were to be guided by an 
experienced and well-informed Parliamentarian and during 
which conventfons and traditions could be set up by him, the 
jigbt of election was to be exercised and thenceforth the chair 
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of the president was to be adorned by one on whom the choice 
df the Assembly fell Sir F. Whyte was the first nominated 
president. Mr V. J. Patel was the first elected president and he 
was re-elected for a second term of office 

The election of its own Speaker has been an miportant and 
Importance time-honoured privilege of the House of Com- 

of the office mons The historical evolution of this office is 
of president interesting From being the spokesman and leader 
of his colleagues and a channel of communication between 
them and the monarch, the Speaker has now come to be 
a non-party dignitary vested with all the intricate functions 
and powers that are necessary to guide the deliberations 
of a democratic legislative chamber Coiistitutionallv, the 
Speaker’s or President’s position carries great responsibilities 
with it He presides over the meetings of the body and can 
adjourn them He maintains order at the time of discussion, 
gives bis rulings on disputed points of procedure, and has to 
dispose systematically of the business on the agenda He 
maintains the dignity of the House by controlling members m 
the use of their language, he has to protect carefully the privi- 
leges of the House from any outside encroachment He admits 
questions and grants permission to move adjournments In case 
of an equality of votes the president can give his casting vote 
In short, to have its own elected president is one of the most 
cherished and one of the most useful privileges enjoyed by a 
legislature 

That pnvilege was conceded to the Legislative Assembly 
by the Act of 1919 A deputy-president is elected to preside in 
the absence of the president. The salaiies of both the president 
and deputy-president are voted by the Assembly Both cease 
to hold office when they cease to be members of the Assembly 
and may be removed from office by a vote of the Assembly and 
with the concurrence of the Governor-General 


The powers and functions of the Assembly are to be con- 


Powers and 
functions : 
legislative 
and adminis- 
trative 


sidered in the light of the classification that has 
been given already The legislative powers of 
this body are co-ordinate with the powers of the 
Council of State No Bill can be deemed to have 
been passed into an Act having force of legality 


unless it IS passed by both bodies and has received the Governor- 
General’s assent All legislation must therefore pass tinough 
the Assembly, which can also move resolutions, votes of cen- 


sure, motions of adjournment any of its members can put 
questions and supplementary questions in the same manner as 
the members of the Council of State It can thus effectively 


establish its supervising authority and critical control over de- 
partmental administration and indicate its political predilec- 


tions. 
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Kie Assembly has, however, a wider power in the domain 
Flittuefal of finance than that possessed by the Council of 
pvmm State. The budget has of course to be presented 

to this body by the Finance Member as he used to submit it to 
its predecessors m pre-Montford-Beforra days It can also 
carry on a general discussion of the budget and of the financial 
policy of the Government, as before But now it does not stop 
with moving resolutions and dividing the Council on them, as 
it did between 1909 and the introduction of the Beforms of 
1919 For the first time in Indian constitutional history, power 
IS given to the legislature to vote the grants demanded in the 
budget This has to be clearly understood 

The positifln alter 1909 was peculiar In the first place, 
Pra-Keform the Supreme Legislative Council contained a clear 
official majority, so that any amounts of money 
that the Government wanted could be easily secured by issuing 
an executive mandate concermng the manner in which official 
members should vote And even if an official majoriy had not 
existed, matters would not have been much better, for the 
power that was conceded to the legislature in regard to the 
budget amounted only to the liberty of expressing an opinion 
■on a partdcular item if allowed to do so This expressiom of 
opinion was not binding upon the Government It had not the 
authonty of law 

On the other hand, the power of voting supplies, partially 
After the granted under the Montford Beforms, is a different 

Peforms thing It has been already explained that com- 

plete control over the country’s finance is one of the essential 
conditions of parliamentary government It has not been in- 
troduced in the central administration of India Yet an en- 
deavour IS made to create some shadov of parliamentary govern- 
ment by conceding to the legislature the privilege oi voting a 
part of the total supplies required bv the Government of India 
The money required for certain items cannot be spent unless 
it IS voted by the Assembly or is permitted to be spent by the 
certification of the Governor-General 

The proposals of the Government tor the appropriation of 
Kon-votable revenues and moneys are divided into two parts. 
Items votable and non-votable Grants coming under 

the latter head are not put for the Assembly’s vote, nor can 
they be discussed by the legislature unless the Governor-General 
directs Some very important subjects are included in this 
group Interest and sinking fund charges, salanes and pensions 
of persons appointed with the approval of His Majesty or the 
Secretary of State, salanes of Chief Commissioners, expenditure 
under the heads ecclesiastical, political and defence, are all sub- 
jects which are non-votable They cover about eighty-five per 
c^nt of the total expenditure 
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Prc^tosals for the appropriation of revenues in the subjeots other 
Yotabb than these specified ones are submitted to the vote 

ttMM of the Assembly m the form of demands for grants 

The Assembly may assent to or reduce or refuse a grant. 
Grants that have been thus reduced or rejected cannot be 
obtained unless the Governor-General feels that they are 
absolutely necessary for the discharge of his responsibilities 
towards Parliament and so restores them by his power of 
certification The Joint Parliamentary Committee made it clear 
that the power of certification was intended to be real, inasmuch 
as votmg of the budget was not accompanied by any degree of 
political responsibility and the Govemor-General-in-Council 
continued to be solely responsible to Parliament for peace, order 
and good government in India 

With the creation of an Assembly containing a large elected 
non-official majority and possessing a fair representative character 
because of its election on a comparatively liberal franchise, and 
with the partial grant to this body of the power of voting sup- 
plies demanded by Government officials, it is no wonder that 
the centre of political importance in the constitution of India 
has now definitely shifted to the Indian Legislative Assem- 
bly The Council of State does not enjoy the privilege of 
voting grants It can only approve of and discuss the Finance 
Bill. 

Besides, the Assembly has power to appoint a standing 
Flnanoe Finance Committee, (i) to scrutinize proposals for 

Commlttse new votable expenditure, (ii) to sanction allot- 

ments out of lump sum grants, (in) to suggest retrenchment 
and economy in expenditure and (iv) generally to assist the 
Finance Department by advising on such cases as may be 
referred to it The Committee consists of ten members elected 
by the Assembly with a chairman nominated by the Governor- 
General 

At the commencement of each financial year there is also 
Committee constituted a Committee on Public Accounts, 

on Public consisting of not more than twelve members of 
Aoeountg whom not less than two-thirds are elected by the 

non-official members of the Assembly The Finance Member 
IS the chairman, and has a casting vote in case of an equahty 
of votes The Committee has to scrutinize the audit and appro- 
priation accounts of the Govemor-General-in-Council and satisfy 
itself that the money voted by the Assembly has been spent 
within the scope of the demand granted by the Assembly It 
has also to bring to the notice of the Assembly every reap- 
propnation from one grant to another, every reappropnation 
within a grant, and all such expenditure as is desired by 
the Finance Department to be brought to the notice of the 
Assernbly 
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3 PROCEDURE OP WORK IN THE CENTRAL 
LEGISLA.TURE 

Summons for meetings — ^The time and place for the meeting 
of the central legislature are fixed bj the Governor-General. A 
summons to attend the session is issued to each member by th& 
Secretary of the Legislative Chamber 

Oath and president’s election — If a legislature is meetmg for 
the first time after new elections, its members are first of all 
called upon to take the Oath Immediately thereafter they 
proceed to elect their president and then their vice-president. 
Both these elections are not finally valid until they have been 
approved of by the Governor- General 

At the commencement of each session the president must 
nominate from among the members a panel of not more than 
four chairmen 

In the absence of the president, the vice-president presides. 
If both are absent they can request any one of the panel of chair- 
men to preside over the meeting 

Allotment of days for business — The Governor-Geneial allots 
definite days for the transaction of non-official business. Ort 
other days only official business can be transacted unl(?ss the 
Government otherwise directs 

A list of business, or agenda, is dispatched to each member 
before the commencement of the session 

Quorum — ^Twenty-five members form the quorum for a meet- 
ing of the Legislative Assembly and fifteen members for that of 
the Council of State 

Questions — ^The first hour of each meeting is devoted to the 
answering of questions The number of questions which a parti- 
cular member may ask on any day is limited to five For each 

? ue8tion not less than ten clear days’ notice is required ordinarily, 
n special circumstances, however, short-notice questions may he 
allowed The president has power to disallow a question if m 
his opinion it constitutes an abuse of the member s right 

Any member may put a supplementary question for the 
purpose of elucidating any matter of fact regarding which an 
answer has been given But such questions can be disallowed 
by the president 

Resolutions — A member who wishes to move a resolution 
must ordinanly give fifteen clear days' notice The resolution- 
must pertain to a subject of general public interest and may 
be disallowed by the Governor-General Amendments can be 
moved by any member to a resolution Non-official resolutions 
can be taken only on days allotted for non-official business 
Their order of priority is determined by ballot 

Ad]Ournment motions — Leave to propose an adjournment 
motion for the purpose of discussing a definite matter of urgent 
public importance must be asked immediately after questions 



OBNTBAL IT& CHAMBEBS 187 

liBve been answered. If more than thirty members rise in 
support, the president intimates that the matter will be taken 
up for discussion at 4 o’clock m the afternoon. The debate 
must terminate at 6 o’clock and thereafter no question in respect 
of that motion shall be put 

hegisloition — Generally, a month’s notice is required for 
leave to introduce a Bill Every Bill is required to pass through 
the following stages 

(i) A member who wants to move a Bill must first seek leave 
of the chamber to introduce it In doing so he may make a 
brief explanatory statement An opposing member is also 
allowed to make a few remarks to explain lus position Then 
without further debate the question is put and if the majority 
of members are in favour of leave being granted, the mover 
forthwith introduces the Bill 

However, the Governor-General may order the publication 
of a Bill m the Gazette although no motion has been made for 
leave to introduce it In that case such a motion is not necessiily 
and if the Bill is afterwards introduced it is not’ necessary to 
publish it again 

(u) Aftei a Bill has been introduced it is published m the 
Government Gazette 

(ill) After a Bill has been introduced .ond published, the 
member in charge moves that the Bill be read for the first time. 
Only the general principles are discussed on this occasion 
Discussion on details is not permitted 

(iv) After the first reading is passed, any one of the following 
motions may be made 

(a) that the Bill be read a second time, 

(b) that the Bill be referred to a Select Committee, and 

(c) that the Bill be circulated for ehcitmg public opinion 

If (c) IS accepted, the Bill may be referred to a Select Com- 
mittee after pubhc opimon has been elicited 

The Select Committee may hear the necessary evidence and 
usually has to submit its report, with dissenting minutes, if any, 
within two months The report and the minutes are published 
in the Gazette and also circulated among members The report 
is then presented to the legislature by the membei in charge 
of the Bill with a bnef explanatory speech 

(v) After the Select Committee s report is presented, the 
mover proposes that the Bill be read a second time If this 
motion is agreed to by the majority, the president has to submit 
the Bill clause by clause separately to the vote Any member 
can move an amendment to any clause with seven clear days 
notice Votes are first taken on the amendments and then on 
the clauses as they onginally stood or as they have been 
amended 

(vi) After the second reading is finished the mover proposes 
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ihflt the Bill be read for the third time Only verbal amendments 
are allowed on this occasion and no notice is required for 
them. 

Every Bill is required to be passed three times in three 
readings as described above 

A Bill passed by one chamber must bo sent to the other 
chamber and there it has to pass through the same procedure 

After the Bill has been passed by both the Chambers it goes 
to the Governor-General for his assent Only after that assent 
is given does the Bill finally become law 

Budget — The budget has to pass through the following 
stages 

(i) It must be presented to the legislature on such day as 
the Governor-Geneial appoints A copy of it along with detailed 
estimates must be dispatched to each member at least seven days 
prior to the first of the days allotted for the general discussion 
■of the budget 

No discussion of the budget can take place on the day on 
which it is presented 

(ii) After the budget is presented, the legislative body is at 
liberty to discuss the budget as a whole The Governor-General 
allots a definite number of days for this purpose This is the 
opportunity for members to criticize the general scheme and 
policy of the Government and the mam principles of administra- 
tion No motion is allowed at this stage and details are 
generally excluded from the discussion The Finance Member 
has a general right of reply at the end 

(in) After general discussion, the voting of demands for 
grants is undertaken Not more than fifteen days are allotted 
for this purpose and not more than two can be taken up by 
the discussion of any one demand 

On the last of the davs allotted for the voting of grants, the 
president must stop all discussion at 5 o’clock in the evenmg 
and forthwith put every outstanding demand to the vote of 
the chamber 

A separate demand for grant is ordinarily made for each 
Government Department 

The legislature can reduce or omit but not increase the 
amount demanded in a grant 

§4 CONFLICTS BETWEEN THE TWO CHAMBEBS 

With the creation of two independent and co-ordinate bodies 
■ConlUctB central legislature, the Government of India 

tietvMn the Act had to provide for the contingency of a conflict 
■ehunben between the two Houses on any matter of legis- 

lation where consent of both the Houses is made obligatory by 
law. The contingency of a conflict is inherent not only in 
"the duality but in the co-ordinate character of the central legip- 
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lature. Both have equal status and equal powers, and uncom- 
promising differences between them have to be resolved by pro- 
viding for some method where this equality will disappear. 
Such conflicts have taken place in all bicameral systems of 
legislature, and solutions for the consequent deadlock have also 
been provided The monarch’s unrestricted right of creating 
as many peers as he likes has proved the safety-valve of the 
English constitution on more than one occasion, though the 
Parliament Act of 1911 has made resort to this power unnecessary. 
Special clauses have been included in the Government of India 
Act of 1919 to end differences between the Indian legislative 
chambers when tliej arise 

After a Bill has been passed by either of the chambers it is 
sent to the other chamber for its assent, without which the 
Bill cannot become an Act If the other chamber accepts the 
Bill without modification, there is no hitch If it introduces any 
amendment, then the Bill is sent back to the originating chamber 
with the amendment If the amendment is acceptable to the 
originating chamber, matters pass off smoothly The real con- 
flict ansea on occasions when a Bill passed by one chamber is 
totally rejected by the other or is so altered by it as to prove 
unacceptable to the first chamber Various methods are pro- 
vided to avert the conflict or to end it when it comes 
For example 

(i) When a Bill is introduced in either chamber and before 

Remediei to it is referred to a Select Committee of the House 
and them in the second reading, the originating chamber 

may request, by a resolution, the other chamber to nominate 
some of its members to the Select Committee, so that while 
the Bill is on the anvil and under the searching consideration 
of the Committee, members of the other chamber can take 
part in the discussion and give expression to their views so as 
to enable the Bill to be modified m the light of their opinion 
In this way future opposition may be anticipated and a pro- 
Joint Select bahle conflict may be averted if the motion to 
Committee appoint a Joint Committee is accepted by both 
Houses On such a Joint Select Commdtee an equal number 
of members from both the Houses will sit, its chairman will be 
elected by itself and will have only one vote, and m case the 
votes are equal, the question will be decided m the negative 
The time and place of the meeting will be ficed bv the president 
of the Council of State 

(ii) When there is a difference of opinion between the 

Joint chambers, they may agree to a Joint Conference 

Conference where each chamber wall be represented by an 
equal number of members The procedure of the Conference 
will be determined by itself The time and place of its 
meeting will be fixed by the president of the Council. Au 
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amicable setiUement ma^ be arrived at as a result of the di«> 
cussions in the Gcmferenoe . and the deadlock may be ended. 

(ill) As a last resort, if the chambers are in a state ©f pro- 
nounced mutual disagreement, when a Bill as passed by the one 
IS not approved of by the other and when the latter’s amend- 
ments and alterations are not acceptable to the originating 
■chamber, this last body may report the fact of the disagreement 
to the Governor-General or allow the Bill to lapse In case 
intimation of the difference is given to the Governor-General, 
he may convene a Joint Sitting ot both the chambers by noti- 
Joint Sitting fication in the Gazette The president of the 
Council of State shall preside and its procedure shall apply 
The members present at a Joint Sitting ‘may deliberate and 
shall vote together upon the Bill as last proposed by the origi- 
nating chamber and on the amendments in dispute' The 
majority of the votes of the total number of members present 
shall prevail and the Bill as passed by the majority, with 
whatever amendments may have been accepted, will be taken 
as if it had been duly passed by both the chambers It is plain 
that in a Joint Sitting the Assembly will naturally be at an 
advantage on account of its larger numbers 

A slightly complicated state of things arises in connexion 
Certification with the question of conflict when, in addition 
to the will of the chambers, a third force, the will of the 
Governor-General, comes into operation In the cases above 
discussed Ihe Governor-General w.is taken to be an impartial 
disinterested spectator But occasions may arise — they have 
arisen in recent tiniss — ^when in the conflict of opinion between 
the two chambers the Governor-General may take a keen in- 
terest and may cast m the weight of his authority on one side 
He can then end the conflict bv the use of the extraoidinary 
constitutional weanons that arc piocided for him I’he expedi- 
ent of a Joint Sitting is useless for his purposes if liis difference 
is with the Assembly, as that body would command in the Joint 
Sitting a majority of votes When, therefore, the disagreement 
between the chambers is complicated bv the disagieement of 
the Governor-General with either of them, it has happened in 
practice that the process of certification has been atili'ed for 
the removal of such a deadlock 

A concrete case will illustrate the point The Princes’ Pro- 
tection Bill and the clause doubling the salt-tax in the Finance 
Bill of 1924 w’ere disallowed by the Legislative Assembly The 
Governor-General was interested in the passing of these measures 
They tv ere therefore sent up to the Council of State with the 
Governor-General’s recommendation about the form in which 
they should be passed and w'cre passed by that body Thus 
there arose occasions of conflict between the Assembly and the 
Council, with the Governor-General interested in getting parti- 
cular measures passed in spite of the opposition of the Assemb^ 
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When the Bills as paesed by the Cpuncil of State were not 
accepted by the Assembly, the Governor-General exercised his 
certifying power, gave his assent to them and the measures were 
taken to be legally passed Apart from the usual constitutional 
provision of a Joint Select Committee or a Joint Conference or a 
Jomt Sitting, the Governor-General’s extraordinary executive 
authonty has thus indirectly tended to serve the same purpose on 
certain occasions, when the Governor-General himself has 
espoused a particular cause 



XVII. THE RELATION OF THE EXECLTIVE 
TO THE LEGISLATURE 


§1 NO PEINCIPLE OE EESPONSIBILITY 


It has been explained already how a proper understanding of 
The executife the relation between the executive and legislative 
ought to he parts of a country’s administration is indispensable 
subordinate for estimating the reality of its democratic charac- 
ter In a country like England with Parliamentary institutions, 
the subordination of the executive to the legislature is complete 
And as the final goal of British policy in India has been announced 
to be the progressive realization of responsible government and 
the development of Parliamentary institutions, when the goal 
is achieved in practice the subordination of the Indian executive 
to the Indian legislature will also be complete An attempt has 
to be made to view in a proper perspective the lelaticns between 
the two parts as they exist in the present a\owedly transitional 
period 

No consideration could of course be given to this problem 
before the completion of the Indian conquest and the settling 
down of its administration into peaceful routine In the bsgm- 
mng of British rule, legislatures as separate bodies did not exist 
at all And when they were introduced and as they were pro- 
gressively developed during the latter portion of the mneteenth 
century, gradual additions were made to their powers But the 
irresponsible character of the executive administration was 
maintained 

Even at the time of the Councils Act of 1909 the intention of 


even indirectly imtiatmg something akin to Parliamentary gov- 
ernment was expressly disowned There was no question of the 
executive being controlled by the legislature The latter at the 
most could indulge in declamatory rhetoric which very often ‘fell 
The position deaf ears and beat its head against stone walls’, 

before the as Sir Surendranath Baner]i would have said 
Montford The enlargement of the Councils was simply due 

Reforms desire for the greater association of Indians m 

the admimstration There was no impulse of any progressive 
political principle behind it The bureaucracy was responsible 
only to itself and in the last resort to the distant Secretary of 
State and the umnterested Bntish Parliament 


The Act of 1919 introduced many important changes m other 
directions, but so far as the strictly legal position is concerned. 
The position it left unchanged the old relations between the 
thereafter executive and legislative parts of government 

Even after the Act of 1985, the same position will be maintained 
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as long as the Traosi^nal ProTisions are in operation and the 
Federation of India is not introduced. 

In stnct theory, the Govemor-General-in-Oouncil continues 
to be as autocratic as he was before Neither he nor his colleagues 
are called upon to resign even after a regular vote of censure is 
passed upon them by the legislature Their salaries and rules 
of service are beyond the reach of the people's representatives 
They are not bound to accept any recommendation made to them 
by the legislature. Their responsibility is only to the British 
Parliament and they hold office during the pleasure of the 
Sovereign The extraordinary legislative veto that is now given 
to the Governor- General, otherwise known as the power of certi- 
fication, IS intended to act as a coirective to any persistent 
obstruction on the part of the legislature In short, the citadel 
of bureaucratic authority, so far as the Central Government in 
India IB concerned, continues to be as strongly fortified as before 
according to the strict letter of the Constitution 

S2 INDIRECT INFLUENCE OF THE LEGISLATURE 
This 18 , however, a purely theoretical position Matters difier 
Th« MW somewhat m practice, particularly since the Act 

ttatas and of 1919 With legislatures enlarged and demo- 

Mwcn «( th« cratized, with an elected non-official ma]onty 

lagislature created in them, with larger financial and deli- 
berative powers conceded to them, and with the Viceroy’s power 
of certification declared to be extraordinary, the indirect but none 
the less real influence of popular opinion as expressed m the 
legislature may not be entirely insignificant The legislature 
cannot dismiss executive members but can certainly dismiss 
requests made by them for various grants necessary to keep some 
of the wheels of the machinery going The refusal^ of such le- 
queSts and the rejection or reduction of any of the demanded 
grants may indeed provoke a Viceregal resort to the extraordinary 
weapon of certification Thai power may also be invoked for 
any other similarly rejected legislative measure But unless 
certification ceases to be regarded and used as an extraordinary 
weapon and is invested with the routine familiarity that attaches 
to all normal instruments of government, administration by certi- 
fication will be regarded as uncommon and abnormal 

Public opinion as focussed through representative legislative 
Importance of chambers carries a peculiar weight with it It is 
pablic opinion the most disciplined and chastened expression of 
a self-conscious public will To disregard a mobilized and con- 
centrated force of this type would prove nothing less than suicidal 
to any normal government No government with a human, 
moral basis and composition can be supported on props which 
press down those very moral and human elements that are the 
essence of its vitality Legally, the Government of India are 
entirely independent of their legislature In practice, on the 
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•ether hand, they have to be thm>^Qned enough to b6 susceptible 
to popular opinion and endeavour to abide by its wish at least 
to a certain extent. Sir Malcolm Hailey, speakmg some tune 
hack m the Legislative Assembly, was givmg a description of 
the actual state of affairs when he described the Government of 
India as having become, after the Montford Eeforms, responsive 
if not responsible to popular opmion, and its actions as having 
become indicative if not reflective of the popular view point 

An incessant use of the privilege of interpellation, of the 
Influsnce of power of moving resolutions and adjournments, of 
publicity discussing the budget and voting a part of it, and 

of the power of sanctiomng all legislative measures, m short, an 
incessant use of the searchlight of publicity and critical investi- 
gation, IS believed to go a long way in the direction of strengthen- 
ing the hands of the legislature and making it the centre of poh- 
tical mfluence The executive government has to gravitate to- 
wards this centre, perceptibly or imperceptibly The elastic 
adjustment of its actions to accord with the surrounding poli- 
tical atmosphere may be dissembled by the garb of diplomacy 
yet a consolidated, sober and responsible popular will is a force 
which can only be disregarded on occasions of the utmost gravity 
IV hen an administrative breakdown appears inevitable 

The degree of the indirect influence of the legislature upon 
Uncertain actions of the executive cannot be exactly esti- 

nature of mated or evaluated A reference has already been 
Indhcot made to the statement in the Monta;u-Chelriisfcrd 

•controi Eeport before the introduction of the Montford 

Eeforms that such influence was very real It may be that on 
some occasions the popular view as expressed in the legislature 
is respected and action taken m accordance with it. After the 
'Act of 1919, the legislatures have ceased to be mock bodies, they 
have a good deal of representative character and somewhat 
larger powers And, therefore, unless either the executive gov- 
ernment has become an inhuman and lifeless machine, a mere 
abstraction of power and efl&ciency, or unless extraordinary vetoes 
like certification are domesticated into the normality of e-xecutive 
powers, the influence of the legislature over the executive can- 
not be ignored 

The experience of recent years has however cle.arly shown 
that no reliance can be placed on the effectiveness of such an 
indirect constitutional restraint On more than one occasion, the 
views of the Legislative Assembly have been disregarded Pro- 
posals vetoed by it have been restored Grants refused by it have 
Leen reinstated Eesolutions passed by it have been neglected 
The precanous nature of a power which is allowed xmly on suffer- 
ance and the existence of which is made dependent upon the 
frailty of a generous capnce has been amply demonstrated during 
the last few years Indian public opinion demands the subordi- 
mation of the executive to the legislature as a matter exercised ss 
10 
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ol nght and not merely allowed as an ambiguous priTilege. 
And even if the quality and the reahty of the legislature’s ittdirect 
influence be asserted and proved to be great, the fact of its 
uficerttunty and its allowance by mere courtesy detract to a great 
extent from its utihty and value 

COMPOSITION OF THE LEGISLATIVE ASSEMBLE AS IT STOOD 
WHEN THE SIMON COMMISSION EEPOETBD* 
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' Eeport, vol I, p 168 

‘ Nominated to represent the Associated Chambers of Commerce, Indian 
Christians, Labour interests, the Anglo-Indian community and the Depressed 
Classes The distribution of nominated non-oflicials may be varied by the 
Governor-General at his discretion The ofSeial membership- of twenty -six is 
a fixed number though its distribution can be varied by the Governor-General 

* Nominated as the result of an election held in Berar which technically 
u not British territory 

* These five seats are filled by non-commanal constituencies 
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INTEODUCTORY 


One of the basic concepts of the Act of 1935 is the establhh- 
Th# federal ment of an Indian Federation, incbrporatmg British 
plan not India and the Indian States. Fart II of the Act 

made operative jg devoted to prescnbing the details of the federal 
structure. But this Part was not intended to be given effect to 
simultaneously with the introduction of Provincial Autonomy on 
1 April 1937 There were many difficulties m doing so. Lengthy 
negotiations and discussions were necessary before the requisite 
number of Prmces could be persuaded to accede to the Federa- 
tion Besides, the scheme had evoked a very hostile reception 
in British India, and it could not have been enforced without 
treating a considerable amount of resentment and bitterness 

Meanwhile, England has been involved, since September 1939, 
TTie Viceroy’s in a war with Germany, and during the continuance 
statement of the emergency, highly controversial issues have 
naturally been shelved In the middle of October 1939 the 
Viceroy announced that the federal scheme has been suspended 
indefinitely He also stated that His Majesty’s Government 
will, at the end of the war, be prepared to legard the scheme 
as open to modification m the light of Indian views Consulta- 
tion concerning the modifications with representatives of the 
different communities, parties and interests m India was also 
promised 

The following pages explain, first, the difference between 
unitary and federal states, and then go on to describe at length 
the relations that have existed between the Central and Pro- 
vincial Governments m India from the Eegulatmg Act to the 
Act of 1935 in the unitary framework of the Indian constitution 
Then follows a brief account of the federal structure that has 
been defined in the Act of 1935 However, the reader must bear 
it m mind that after the conclusion of the world war and 
before the scheme actually comes into operation, it may be 
materially altered in many particulars, and therefore the account 
given here may ultimately prove to be only of academic interest 



XVltl. UNITABY AND FEDEEAL STATES 

As it is proposed that the emting unitary constitution of India 
should be transformed into a federation in the near future, it 
would be helpful to make at the outset a brief reference to those 
two types of constitutions, and to show the mam points of 
diflference between them Both types are found to be existmg 
and functioning in conteifaporary life For example, England, 
France, Italy, Germany and Japan are unitary states, the Umted 
States, Canada, Australia aid Soviet Eussia are federations 

THE Unitary state 

A unitary state is one in which all governmental authority 
One enpreme is concentrated in one supreme sovereign body 
Sovereign This body is vested with exclusive control over all 
matters, whether civil or military, concerning the state, and can 
pass laws, take executive action, impose taxation and mcur 
expenditure in respect of any subject There are no statutory 
limits on its jurisdiction and its authority, and it is responsible 
for making suitable arrangements for the efficient governance 
of the whole nation. 

It would be, of course, physically impossible for such a 
ProTinees centrahzed organization to exercise direct admiui- 
may be strati ve powers over a large geographical area, 

formed by It The difficulty becomes all the greater m a country 
which 18 huge m expanse and population Even in a unitary 
state, therefore, smaller temtonal divisions have to be, and are, 
formed for the convenience of administration A specific sphere 
of activity 18 demarcated for them, and within that sphere they 
may be allowed considerable liberty of judgement and action 

Still, the constitutional position is quite clear These units 
They are or provinces or states are merely the creations of 

subordinate the sovereign body, and unquestionably subordinate 
to its mandates in all respects They owe their existence, 
powers and status entirely to the central government By assign- 
ing some important administrative work to such political divi- 
sions, that supreme functionary does not abdicate any of its ulti- 
mate authority but only delegates some of its powers, under 
certain conditions, to a subordinate agency It is free to resume 
at any moment what it has thus dalegated, and is competent to 
exercise over-nding jurisdiction over all the actions and policies 
of its subordinates 

In short, m a unitary state there are no equals of the central 
government even m a limited sense Its authority is supreme, 
and its will is not hampered by the existence of rights and pri- 
vileges which it must respect and cannot touch , 
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§2 THE FEDERAL STATE 


On the other hand, a federation embodies pnnciples which 
are fundamentally different, and results from the operation of 
oertain psychological and sentimental forces Even m its consti- 
tution there does exist a central government which is possessed 
of large powers. But it does not enjoy that all pervading absolute 
authority which is postulated for it in a umtary state 

There may be living, in the same neighbourhood, a group 
CirenmitaBees small but independent national umts, each 
vhieh lead to having its own language, racial characteristics, and 
a toderatton even religious beliefs Yet, in spite of these differ- 
ences, these states may also possess some common heritage, com- 
mon afiBmties, common economic and political interests, and a 
common culture m the wider sense They may therefore feel 
attracted towards each other for co-operative action by the 
impulse of a larger collective development Or, even if such 
an inner similarity and tendency towards fusion are not present, 
the danger of a common enemy who threatens all of them may 
naturally tend to bring the neighbours together m a closer 
alliance 


Such states, while desmng to preserve their individuality, 
A kind ™ay also be eager to form a union with others for 

«f poUtiMl certain specific purposes They may be prepared 

nontiMt to part with some of their sovereign powers in 

order to facilitate the creation of a large composite sovereignty 
which would encompass all of them A sort of political con- 
tract, whether actual or implied, may naturally follow from such 
a situation It would provide the foundation and structure of 
a federal polity, and define clearly the relations of the con- 
tracting parties 

It wiU be realized that the new political master, m the shape 
Authority of central government in a federation, is not 

the Central an alien imposition, but is created out of them- 
OoTemraent selves by the umting nations and consists entirely 
limitod qI their representatives The jurisdiction and 

authonty of this superior are not unlimited, but are carefully 
demarcated and defined m the constitution itself Within that 


sphere, it demands and obtains the unswerving loyalty of all 
the constituent units Outside that sphere, it has no power of 
control and cannot interfere with the working of the provincial 
governments, which enjoy complete freedom of action and policy 
Thus the provinces in « federal constitution have certam 
ytighto inherent rights and privileges guaranteed to them 

guaranteed to by the constitution itself They are inviolable by 
■pfovtoees the central authority These component umts do 
not exeircise their power merely in virtue of delegation by a 
superior from whom it is really derived The distribution of 
gpvemmental work between them and the centre is effected by 
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the constitution to tiie framing of which they have been a party 
and to which they have voluntanly subscribed. 

The federal arrangement is p^icularly suitable to popula- 
Unltj In tions wmch are not essentic^y homogeneous and 
dmni^ yet have so many things in common that they 
form a distinct nationality in a broad sense, as is the case with 
India It maintains the mdependence of the different consti- 
tuents and also bnngs them under the control of a vigorous 
central government Unity without a deademng umformity, 
diversity without disruption, free association without suppres- 
sion are the chief objectives and the rai^ont d’etre of the federal 
umon 



XIX. THE UNITARY GOVERNMENT : BEFORE 
THE MONTAGU-CHELMSFORD REFORMS 

§1 THE CBEATION OF A CENTEALIZED 
GOVERNMENT 

It has already been stated that m the earlier days of the 
The Begolat- history of the East India Company, the Govemora 
In* Act of the three factory areas of Madras, Bombay and 

Calcutta were politically independent of each other B.ut they 
had no temtory to govern and their duties were of a purely 
commercial character After the Company began to drift in- 
to pohtics and war from the middle of the eighteen! h century, 
a centralized control over its Indian affairs nas found to be 
necessary It was provided in 1773 by the Regulating Act which 
made the Governor of Bengal the Governor-General of Bengal. 
The Governors of Madras and Bombay were subordinated to 
this new supenor, particularly m respect of their transactions 
with Indian rulers and m questions of war and peace This 
is the beginmng of the unitary administrative system in India. 

However, it was the Act of 1833 that established a rigorous 
Th# Aot and all-inclusive centralization The authority of 

tt 1833 the Governor-General was made co-extensive with 

all the area compnsing the British possessions in India Even 
after the Regulating Act, the provinces of Madras and Bombay 
were m the enjoyment of legislative power within their res- 
pective territorial limits, and also some amount of freedom 
in their ordinary internal administration Both these pri- 
vileges were taken away from them by the Act of 1833 In the 
words of the Simon Commission, ‘down to 1921 the Governor- 
General -m-Council was, inside British India, the supreme autho- 
rity in which was concentrated responsibility for every act of 
civil as well as military government throughout the whole area’ 

This did not mean that the provincial divisions were no longer 
considered necessary or that they were abolished 
of the In a country of large distances and population like 

Provloelal India, their existence was both essential and m- 

OovernmentB evitable They ‘had most important work to do, 

for m their hands lay the day-to-day task of Administration, 
and not even the remorseless energy of a Curzon could inquire 
into and seek to supervise all the countless matters which made 
up so burdensome and multifarious a charge But these provin- 
cial governments were virtually in the position of the agents of 
the Government of India The entire government system was, 
in theory, one and indivisible The rigour of a logical applica- 
tion of that conception to administrative practice had, gradually 
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beea mitigated by wide dslegatioQ of powers and by Ouatomary 
abstentions from interference with the agents of administration. 
But the principle of the conception was still living and operative, 
and it blocked effectively any substantial advance towards th> 
development of self-governing institutions 

It IB thus clear that the Indian provinces did not possess any 
No fedoral degree of federal inviolability or independence, 
status They were entirely subservient to the Central 

Government There was no sphere, however small, which could 
be said to have been reserved for their exclusive jurisdiction nor 
were any rights recognized as mhenng in them. The old Presi- 
dencies of Madras and Bombay had certainly a higher status than 
that of the Lieutenant-Governors’ and Chief Commissioners' 
Provinces which were subsequently created They had a more 
elaborate system of government and even retained some of the 
relics of the independence which they had enjoyed before the 
Begulating Act But these were only minor concessions, which 
did not affect the fundamental position that the Governor-General- 
m Council was the unquestioned supreme authority in all matters 
over the whole territory of British India The provinces were 
regarded merely as the creations of the Central Govenmnent. 
The only consideration which weighed m fixing their boundaries 
was administrative convemence Their number could be re- 
duced or increased, their territorial limits altered, and the arrange- 
ments of their governance varied and modified, by the Govern- 
ment of India if they chose to do so subject of course to the 
sanction of the Secretary of State 

It IS necessary to understand the relations between the Central 
Relation! Provincial Governments under these circura- 

betveen the stances in greater detail As the Montagu- 

Central and Chelmsford Eeport has pointed out, the bonds 

Provincial that connected the Government of India with 

ovarnmen s local Governments were woven of three different 

strands, legislative, financial and administrative Control was 
exercised in regard to all these three heads, and it will be con- 
vement to describe each one of them separately The point to 
be remembered is the conception of the Government of India 
as one indivisible whole, responsible to the parliament of Britain 
for the proper discharge of its duties The financial strand is 
obviously the most important, it also determines to a consider- 
able extent the scope of control and supervision m the legislative 
and admimstrative spheres. 

S2 CENTRAL CONTROL OVER PROVINCIAL 
FINANCE 

The East India Company was a commercial corporation and 
its accounts were maintained on commercial principles. Thw 

* Stmon Conrntstion Report, Vol I, p 113. 
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wits the foundauoa for the pohcy of centralized finance even 
after the commercial character of the East India Company had 
^ disappeared and it had definitely assumed pohtical 

^control tntr responsibility Full control over the revenues of 
PMTineial the whole of India was retained by the Central 

fiosnoc: Government in its own hands, in theory at least. 

“CentraliMtioii sources of mcome and all the amounts 

of such income, collected in any part of British India, were 
credited to the Government of India’s treasury flevenues 
from all parts of the country converged into one reservior and 
from this reservoir money flowed back in large or small amounts 
to serve the diverse needs of the administration, including ex- 
penditure of the provinces It is obvious, therefore, that the 
provinces in this instance were merely managing agents for the 
Government of India The sources of taxation, the amount of 
taxation, the manner of collection and the authonty for expendi- 
ture were all dictated from headquarters The Provincial Gov- 
• ernmeints had simply to do as they were asked They had no 
interest in the collection of taxes Ag the executive agents of 
the Government of India they meehamcally carried out their 
superiors’ mandates 

The Government of India distributed money among the 
Distribution ot various provinces to enable them to fulfil the 
money among obligations delegated to them for the convenience 
the provinces of administration. The principle of distribution 
was not to make the grant proportionate to the amount of in- 
come yielded by the province The needs of the province were 
considered, and the grant was fixed at a figure approximately 
commensurate with the needs Such wholesale centralization, in 
an extensive country like India, imposed an extremely heavy bur- 
den of financial administration upon the Government of India, 

General Strachey pointed out how the distribution of the 
public income degenerated mto a scramble, and bow, very often, 
that province which was aggressive and loud in its protestation 
got what it wanted and not the one which was more needy but 
less vocal Local economy brought no local advantage, as all 
suiplus accumulated with the Government of India Therefore 
the incentive to avoid waste was absent Local growth of income 
and larger reabzation of money from local taxation could not 
serve as a means to improve local conditions, as all money collec- 
ted, from whatever source and place, was directed to the treasury 
ot the Government of India In the absence of any stimulus to 
the development of local revenue, the general interest in the 
improvement of the public income was reduced to the lowest 
level 

After the completion of the conquest of India and with the 
liMantraU- end of the Mutiny, the military bias of the admims- 
ution. 18T0 tration gradually disappeared The financial res- 
]^ii8ibilities assumed by the Government of India were extremely 
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•difficult to discharge. The unwieldy centralized system did not 
■Confer the benefit either of greater economy or of greater efficiency. 
It only caused embarrassment to the Government of India and 
created just grievances among the provinces ‘The Provmdal 
Governments were allowed no discretion in sanctiomng fresh 
charges If it became necessary to spend £20 on a road between 
two local markets, to rebuild a stable that had tumbled down 
or entertain a menial servant on 10s a month the matter had to 
be formally reported for the orders of the Government of India.' 

Lord Mayo’s Government made the first attempt at decentra- 
liOrf Msyo’s lization Large financial power and responsibility 
scheme were delegated to the Provincial Governments. 

Certain departments hke police, jails, education, medical services, 
hospitals, samtation, registration, printing, roads and com* 
municatiions, civil buildings, were given for management to the 
provinces on certain conditions Departmental receipts from 
these heads were allowed to the provinces, and in addition a 
fixed grant of money totalling altogether Bs 4,68,87,110 was 
annually assigned to them With this meome they were to 
■cover the expenses of management Discretion was left to the 
provinces to obtain a larger revenue by additional taxation and 
better management Income from the remaining sources and 
* the admimstration of the remaining departments was retained 
for the Government of India 

It must be clearly understood that this process of decentrali- 
Ko MersI zation was not based on any principle of federal 
Tinuet finance It was not intended to invest the pro- 

vinces with any degree of financial independence The scheme 
of provincial devolution as imtiated in 1870 was inspired only by 
considerations of administrative convenience and facility The 
Central Government were not voluntarily abdicating any of their 
functions but simply transferring them to subordinate agents in 
the interest of division of labour, which led to administrative 
efficiency Even m those subjects, therefore, which were ‘pro- 
vincialized’, the Governor-General’s supenor control and super- 
vision were expressly maintained However, m spite of its 
I'anous defects and shortcomings, the scheme, on the whole, 
realized the aim of its author It helped to bnng about greater 
Earmony between the Central and Provincial Governments It 
allowed greater freedom and scope to the provinces and encour- 
aged them to undertake works of provincial utility and benefit. 

The next step m the direction of devolution was taken in 
4877 1877 in the time of Lord Lytton To the depart- 

ments which were given over to provincial management in 1870, 
several new ones were now added These included excise, 
stamps, law and justice, and some other items varying from 
province to province. Instead of making any corresponding 
eddition to the earlier fixed grant for meeting the expendituiy. 
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revenueB firom these departments were allowed to be hept bj the 
provinces Any surplus above the estimated income was shared 
to the extent of half with the Government of India, the latter 
also undertook to meet deficits to the same extent if and when 
they occurred This did not amount to conferring powers of 
firesh taxation upon the provinces but was intended to improve 
the quality and the economy of the admimstration Contracts 
on this basis were made with each province separately, and they 
were to have a duration of five years 

Assam and Burma were backward provinces and were treated 
difierently. Instead of a fixed allotment, Assam was given a 
share of the land revenue of the province Burma was similarly 
given a share of the land revenue and also of the income from 
forests, the export duty on rice and the salt tax The new 
principle in the settlement of these two contracts was that, in- 
stead of making a fixed assignment of money to make good tha 
excess of provincial expenditure over provincial income, a share 
in the imperial revenues was granted The principle adopted 
here was later on extended to other provinces Sir J Strachy 
and Lord Lytton were the sponsors of this change 

Lord Eipon and Major Banng introduced further improve- 
1882 nients Arrangements with the different pro- 

vmces needed co-ordination The experience of the new arrange- ’ 
ment* soon began to indicate that, financially, it had not 
proved as successful as it was expected to When the time 
came therefore for renewing the settlements of 1877 some im- 
portant modifications were mtroduced The original lump 
grants made since the time of Lord Mavo were abolished. 
Instead, all revenues from certain specified heads, like civil 
departmental receipts or civil buildings, were made over entirely 
to the provinces Of the remaining heads, which had been 
already transferred to the provinces, forests and registration 
were divided almost equally between the two contracting parties 
and the deficit that was still left in the provincial budgets was 
not made good by the grant of lump sums but by a fixed share 
of the land revenue 

The division of Government departments into three groups 
Cantral, dates from this time. Heads like defence, foreign 

ProTineial and relations, customs, currency, etc , were purely 
Divided heads imperial, heads like land revenue, registration 
and forests were divided, and some minor heads like civil build- 
ings and civil departmental receipts were purely provincial. 
The Provincial Governments were relieved of any burden resul- 
ting from the occurrence of calamities like war and famine, 
unless the calamities were of an exceptionally severe character. 
The contracts of 1882 were quinquenmal. 

From 1884 a necessary minimum balance had to be main- 
t^ned by the Provincial Governments with the Government 
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of India. The latter ofEtea ustirped the balances aociunqlated with 
1S97 great difficulty by the proTinoes, and this caused 

considerable embitterment and ill-feeling. However, settle-, 
ments were renewed at the end of each five years without any 
great change of pnnciple The position in 1897 was as follows. 
Generally speaking the Provincial Government retained the 
whole of the receipts from the provincial rates, courts of law, 
jails, pohce, education, medical and local marine services, minor 
irrigation works, certain State railways and major irrigation 
works, buildings and roads, stationery, etc Stamps, assessed 
taxes, forests and registration receipts were divided half and 
half , of excise and land revenue three quarters were taken by the 
Government of India and one quarter was allowed to the pro- 
vinces On the expenditure side, the provinces had to incur 
expenditure on most of these heads and generally had to pay 
a share m the cost of collecting The share was proportional 
to their receipts from the various departments 

The settlements being quinquennial, the dread of a revision 
1904 at the end of the fifth year was a standing cause 

of restlessness It marred the continuity of provincial admim- 
stration Any contemplation of great projects of development 
was utterly impossible After the cessation of their exchange 
trouble, the Government of India were persuaded to reconsider 
the question Lord Curzon’s Government therefore m 1904 
tried to remove the defects of the existing system The old 
division into imperial, divided, and provincial heads was of 
course continued, but the respective shares of the two powers 
were revised Expenditure on purely imperial beads was to be 
incurred as before entirely by the Government of India Ex- 
penditure incurred on the divided heads was to be divided 
between the provincial and central administration The settle- 
ments were declared to be quasi-permanent and were to be re- 
vised only m grossly unjust or extremely difficult circumstances. 
The old uncertainty, the danger of appropriation of the pro- 
vincial resources by the Government of India and -consequent 
absence of any incentive to economy now disappeared A greater 
certainty and freedom were allowed to the provinces in financial 
matters 

Lord Hardmge’s Government took the final step in the 
7912 development of the system The quasi-permanent 

settlements were declared to be permanent in 1912 It was 
laid down that the Provincial Governments were not to budget 
for a deficit except under abnormal conditions The Govern- 
ment of India curtailed their intervention in the making of 
provincial budgets The unseemly quinquennial conflicts, whicli 
punctuated the relations of the Government of India with the 
provincial administrations up to 1904 and which had practically 
ceased after the introduction of the semi-permanent settle- 
ments of that year, were now given a decent burial , 
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The position, therefore, before the Montford Beforms c&n be 
_ summed up thus Subjects of all-India importance 

requiring a uniformity of policy and administra- 
■oBtfoM iron like defence, foreign relations, customs, posts 
Beforms: and telegraphs, mint, famine relief, railways and 

irrigation were declared to be wholly central sub- 
jects, income from them, expenditure on them, 
and executive control over them vested exclusively in the Govern- 
ment of India 


The second group of subjects, known as Provincial heads. 
Provincial consisted of a few departments, the revenue from 
■nbjeets which and expenditure on which were wholly the- 

concern of the province. All civil departmental receipts and 
those from public works departments came under this category 
The administration of the other departments in this group, 
which included jails and police, education, medical, printing, 
roads and civil buildings, was primarily vested m the provinces, 
the Government of India interfered to enunciate important 
principles of policy, or to revise and cheek actions of the pro- 
vincial executive if they were wrong or mischievous 

The last group consisted of what are known as the Divided 
Divided heads In it were included subjects like land re- 

■abjeetg venue, stamps, excise, income-tax, forests, regi- 

stration, irrigation, etc. Bevenues from these sources were 
divided in a certain ratio between the Central and Provincial 


Govemmentts, the ratio of the share of one to the share of the 
other being fixed after a comprehensive deliberation. The ex- 
penditure in these departments was also shared, and so was 
administrative control over them The provinces took the 
initiative m local management and the Government of India 
retained their general supervision and guiding control As the 
Government of India had a share m the revenue, they had a 
strong motive for interfenng even m the details of the adminis- 
tration They exercised a close supervision over land revenue 
settlements and over works in which expansion and development 
depended upon capital outlay 

It IS thus easily mtelligible. how, apart from the admini- 
strative control directly enjoyed as such by the Government of 
India over the Provincial Governments’ actions, a good deal of 
indirect but very real admimstrative control followed as an in- 
evitable corollary of the then existing financial organization 

The Government of India retained complete control of all 
Powers of taxation imposed in British India It was thought 
taxation politically inexpedient to allow any large freedom 

to the provinces m this matter as long as the provincial admini- 
strations were irresponsible bureaucracies Superior control 
from above was the only safeguard against unjustifiable or mis- 
taken actions of these ofl&cials Hence it was expressly laid 
down that no province could, without previous sanction of 
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the Oovemor-GeaeraJ, ooneider any Bill or measure affeoting^ 
the Government of India’s revenues Even in those resouroes 
w^ch an ingemous Provincial Government might seek as not 
coming within the bounds of this inhibiting clause, the Central 
Government could exercise its controlling power by what were 
known as ‘instructions’ to provincial admimstrations They 
requured all pitojects of law to be approved of by the Secretary 
of State A proposal for provincial taxation would have, there- 
fore, to be referred for sanction to the Government of India, 
the Pmance Department of which would analyse it carefully 
Even the budgets of Provincial Governments, before their sub- 
mission to provincial legislatures, had to be submitted in their 
draft form to the Central Government, which could introduce 
any alterations or additions m them The subordination in which 
the Provincial Governments were held was thus close and the 
scope of their action was much limited 

The provinces were never allowed to borrow on their own 
Powers of credit in an open money market They could not 
borrowing pledge their solvency m order to find effective 
means of self-expansion and improvement. It was thought un- 
wise to concede this power m any measure to any authority 
other than that of the Central Government The market for 
loans was beheved to be limited and sensitive, and it was feared 
that credit was likely to be impaired by mdiscreet ventures 
The Decentrahzation Commission considered this question and 
declined to relax the rigidity of this rule 

Lastly, through the instrumentality ot various codes and m- 
Executiye structions, such as the Civil Service Eegulations, 
instructlonB Civil Accounts Codes, Pubhc Works Codes and the 

and codes like, the Central Government’s control over the 

provinces was immensely strengthened in practice These 
codes imposed definite restraints upon the powers of provincial 
admimstrations to create new appointments or increase the 
emoluments of the existing ones Competitive and ruinous 
generosity between the provinces had to be stopped A mass of 
regulations affecting recruitment, promotion, leave, foreign ser- 
vice, and so on had arisen out of this necessity. The control 
over provincial expenditure from above exercised with such 
strictness and rigidity was intended to make good the lack of 
effective popular criticism. In the absence of powerful local 
legislatures, the necessity and the value of such control were 
regarded as above dispute 

It must be emphasized that the process of decentrahzation 
No prinoiple imtiated by Lord Mayo and developed thereafter 
of federaUsm by his successors was purely a matter of internal 
arrangement between the Government of India and the Pro- 
vincial Governments It did not require the sanctiou of Parlia- 
ment and ■vsjaB not enacted by parliamentary legislation The 
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.«oheme did no^ awe its origin to the ideals of federalism; it was 
inspired and permitted only by considerations of administrative 
.Convenience and efBcieney The Central Government did not 
abandon any of their financial or political powers, but merely 
-transferred them to subordinate agents in the mterests of division 
»of labour. Their ultimate supenority, however, remained un- 
.iftected and unquestioned 

§3 CENTKAL CONTBOL OVEB PBOVINCIAL 
LEGISLATION 

The power of making regulations was extended to the Presi- 
Provincial dencies by the Charter Act of 1807 However, 

.legislatures not with the gradual tightemng up of the control of 
independent central authority, the importance of this power 

was gradually diminished In 1833 all legislative power be- 
longing to the Presidencies was taken away, and the Governor- 
General-in-Council’s laws were made binding upon the whole 
.of the land, including the provinces. This gave an extensive 
jurisdiction to the central law-making authority The right of 
independent legislation was restored to the provinces in 1861, 
but the Government of India’s legislative authority continued 
.concurrently to extend to the whole of India as before In 
local matters indeed, freedom began to be allowed to the pro- 
vmces to pass their own legislation Yet m the theory of the 
constitution, till the Beforms of 1919, the Legislative Councils 
were only enlargements of the executive government for purposes 
cf law-making Legislative power residing in them as distinct 
from the executive Provincial Governments was not recognized 
' The provincial legislatures, therefore, did not possess any 
genuine independence 

Subject to certain restnctions, local legislatures in the pio- 
Delegation ot vinces were allowed to make laws for the peace 
powers to the and good government of the provinces The 
provinces central legislature could not efficiently cater for 
the needs of distant provinces Therefore it delegated its 
function, subject to its superior control, to provincial legislatures 
All-India subjects like customs, public debt, currency, coinage, 
posts and telegraphs, defence, central taxes were of course 
excluded from the provincial sphere Local Councils were also 
not allowed to amend any Act of Parliament or to repeal or 
alter without previous sanction any Act of the Governor- 
General’s Legislative Council Previous sanction of the Governor- 
General was necessary to consider any law affecting religious 
usages of any class of British subjects in India or the regulation 
•of patents and copyrights or the relations of the Government with 
Princes of Indian States 'These restrictions would not appear 
to be stringent Yet m practice they limited the freedom and 
•discretion of Provincial Governments to a great extent. 
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the Moatford Report has pointed out, most of the pro- 
Tinoial legislatures were very young ^titutions 
and a great pe>rt of the held which wouH have 
been otherwise covered by them had been already 
filled by the Govemor-Oeneral’s Legislative Coim- 
cil, which of course was the elder body and always 
possessed concurrent legislative power for tbe whole of India. 
Comparatively fewer things were therefore left to the discretion 
and disposal of the newer bodies. Besides, tbe necessity and 
the desirability of having a uniform policy in important matters 
induced the central legislature to take comprehensive action 
in them for the country as a whole. For instance, the Penal 
and Procedure Codes and the Evidence Act, laws for prisons; 
laws about marriage, minors, succession; eml laws regulating 
contracts, trusts, transfer of property, easements, arbitration, 
etc , business laws for patents, trade marks, weights and 
measures, insurance, insolvency; laws for forests, mines, 
factories, wireless, eleecriety, labour laws about breach of con- 
tract, emigration, apprentices, etc , legislation about public 
health, poisons, leprosy, lunacy, epidemics; laws about religious 
endowments, chantable societies, plays, cinematographs, motor 
'vehicles, ancient monuments and treasure troves — on all this 
miscellaneous mass, legislation was passed by the Government 
of India Laws were also passed by them on subjects essenti- 
ally their own, like military and marine, foreign relations, 
currency and finance, customs, tanfis, etc 

Legislation on the subjects m the miscellaneous list given 
above could have been undertaken by the provinces There 
are precedents in western countnes to show that legislation 
in these subjects may not necessanly have the uniformity that 
accompanies centralized control Still, it was considered that 
on the whole such uniformity would conduce to greater national 
benefit Tlje Government of India therefore undertook legisla- 
tion themselves and laid down the principles of policy and 
administration m all of them This directly reduced the scppe 
of action and legislation of the Provincial Governments 

Over and above these circumstances, the cumulative effect 
of which was greater control exercised by the 
Central over Provincial Governments in matters 
of legislation, there was another factor of con- 
siderable importance and effect The previous 
sanction of tbe Government of India and the 
Secretary of State was declared necessary for all 
projects of provincial legislation before their introduction. Even 
private Bills could be brought under the operation of this exe- 
cutive control by the fact that leave for introducing the Bill 
had to be given by the Council As in many of the Councils 
the Provincial Governments could, if they chose, successfully^ 
11 
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oppose the graatmg of such permissiou, the Oovernmeut of 
Inia, by executive direction, could compel the Provincial 
Government to oppose such a measure. Moreover, in the oase- 
of all private Bills which aSected revenues, the sanction of the 
Government of India to their introduction was necessary. The 
assent of the Governor-General to all provincial legislation after 
it had been passed by the Provincial Ijegislatures was also 
necessary The necessity of the previous sanction of the 
Government of India to the very mtroduction of legislative pro- 
jects effectively curtailed provincial initiative and scope of in- 
dependent action The Decentrahzation Commission came to 
the conclusion that a substantial measure of legislative devolutio’n 
was necessary m the interest of the administration of subjects- 
of local importance 

§4 CENTEAL CONTROL OVER PROVINCIAL 
ADMINISTRATION 

It is not necessary to repeat that the responsibility for the: 
After the administration of the whole ot British India was 

RegnlsCing enunciated first by the Regulating Act and then, 

^ more comprehensively and emphatically, by the- 

Act of 1833 The idea of centralization was new, and Warren 
Hastings found great difficulty m exacting obedience from the 
Governors of Madras and Bombay to the orders of the Gover- 
nor-General For some time after the Regubiting Act, the con- 
trol of the central authority over the provinces was more or less 
nominal The aggressne and unwise policj of the Bombay 
and Madras Governments involved the Governor-General in 
political and financial difficulties The geographical isolation of 
the provinces, which w'Cre separated from the seat of the central 
authonty by a wedge of independent territory, helped m the 
attenuation of the power of the Central Government over them 
It was only when the task of conquest was completed and conti- 
guous boundaries connected the central authonty’s dominion 
with that of the provinces that the latter came under effective 
central control Lord Wellesley declared that ‘all measures 
relating to the general defence and protection of India, to the 
levying of war or making of peace, to the general administration 
of revenue of all Presidencies, and, finally, to every point affecting 
the general interests, whether civil, military or pohtical, of the 
Company’s possessions, form the exclusive duties arising out of 
the superintending powers of the Goveinor-Geneial-in-Council’- 

After 1833, centralization became complete It was of course 
After 1833 indispensable that for conducting the daily routine 
of admimstration in such a vast country, the Central Govern- 
ifient should place certain powers in the hands of the local 
Governments, and to allow them to function in their own way. 
No single administration could support the Atlantean load — to 
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use the graphic expression of the Montagu-Chelmslord Report— 
of the government of a huge and nevdy-conquered dopumon 
But it was clearly ‘laid down that the Governor-General should 
keep himself fully informed about the doings of the subordinate 
Governments and correct them if necessary As early as 1884 
the Court of Directors wrote to Lord William Bentinck, ‘with res- 
pect to that portion of government which you fully confide to 
the local authorities, it will be your duty always to have before 
you evidence sufficient to enable you to judge if the course of 
things in general is good, and to pay such vigilant attention to 
that evidence as will ensure your prompt interposition whenever 
anything occurs which demands it’ All the newly acquired 
provinces were supposed to come under the direct authority of 
the Governor-General-in-Couneil, and he exercised it by dele- 
gating the necessary functions to subordinate officials like 
Lieutenant-Governors and Chief Commissioners 

In the administration of subjects which were of all-India 
Saperrning importance, and control over which was kept 
entirely in the hands of the Central Government 
— defence, the States, currency and coinage, tariff and customs,, 
post and telegraph, railways, etc , — there was no question of the 
provinces coming into the administrative picture at all But 
even in respect of those subjects in which authority was delegated 
to and shared with the provinces, and in vhich primarily the 
local Governments were intended to bear the burden of admini- 
stration, the Government of India kept on actively functioning 
They did not, indeed, act directly or adopt measures on then 
own initiative But their power was effectively wielded as a 
supervising and appellate authority Their departments exer- 
cised constant control over the day-to-day operations of similar 
departments functioning in the provincial areas 

For example the Home Department of the Government of 
Method of India supervised the administration in the provin- 
coutrol ces in subjects of law and justice, police, jails, 

mtemal politics, medical services, the Indian Civil Service in 
the provinces, etc The Revenue Member supervised similar 
administration in the subjects of land revenue, surveys, forests, 
agriculture, etc , and the Finance Member that in opium, stamps, 
income-tax, etc. The Education Member supervised education, 
local self-government, sanitation, etc In all these departments 
the primary jurisdiction belonged to the Provincial Government, 
but the Government of India could interfere, either on their own 
initiative or m their appellate capacity The degree of this 
interference and control would obviously vary with the circum- 
stances of each case 

In many respects India is one single undivided country and 
in these respects a uniformitv of administration was extremeh 
desirable In questions like the development of trade, industry 
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and Biiienoe, the tendency was towards the fonnulation of a uni- 
Vmurn policy, even a uniform admimstration. In 

Aetfam cases like these the tendency to concentration 

was inevitable. It helped to combat any unhealthy 
divergence in the conditions of the vanous provinces. It 
avoided dissipation of energy and money in dispersed efforts 
that could not in fact succeed alone It must also be remember- 
ed that the main Services which earned out the mandate of the 
Provincial Governments were reermted by the Secretary of State, 
and their terms of service were fixed by him So that on many 
'•questions concerning them the Provincial Governments could 
not interfere at all 

There was one more force which indirectly helped the process 
Csiitral centralization The Government of India 

control as a thought it necessary to exercise control over the 
correetiTO provinces from above, to give them the benefit 

that comes from detached judgement of a problem of admini- 
stration The authority on the spot, with its excessive attention 
to detail and its saturation in the colour of its immediate sur- 
roundings, may not always be able to form a proper judgement 
and take a bold stand The Government of India, standing 
apart from and above mere details, could make a comprehensive 
survey of the whole problem and enunciate and enforce fresh 
principles Their superior authority was believed to prove a 
beneficial corrective to the narrow-visioned concentration on de- 
tail which the Montagu-Chelmsford Beport pointed out as being 
the penalty of absorption in the task of day-to-day administration 

The responsibility of the Secretary of State to Parliament 
and the consciousness that to that body they were accountable 
for the peace and good government of the whole land, impelled 
the Government of India to exercise close supervisory control 
over the provinces and to maintain a high standard of public and 
personal morals In the absence of popular control, their control 
from above had a salutary restraining effect 

The Montagu-Chelmsford Report has pointed out that the 
<3oinpIeto admimstrative control exercised by the Govem- 

centralization ment of India over the provinces was too general 
and extensive to admit of any analysis They ‘ have regarded 
themselves m the past as distinctly charged with the duty of 
framing policy and inspiring reforms for the whole country 
Their legal supremacy in all matters connected with provincial 
administration was clearly defined in a section of the Act of 1915 
which the Simon Commission has quoted ‘ Every local govern- 
ment shall obey the orders of the Governor-General-in-Council, 
and keep him constantly and dihgently informed of its proceed- 
ings and of all matters which ought, m its opimon, to be reported 
to him, or as to which he requires information, and is under his 
gjipenntendence, direction and control in all matters relating to 
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the govemment of its province.’ It is no wonder that with such 
wholesale and absolute powers conferred upon the Central 
Gbvemment, the Indian constitutional framework became 
entirely unitary in character 



XX.. THE UNITARY GOVERNMENT: AFTER 
THE MONTAGU-CHELMSFORD REFORMS 

§1 SEPARATION OE CENTRAL AND 
PROVINCIAL SPHERES 

The authors of the Montagu-Chelmsfurd Report regarded 
Introduction ol the provinces as the proper domain for constitu- 
respongibility tional experiments The first steps in the intro- 
duction of responfcjbility were to be taken in them, and a new 
standpoint altogether was now introduced in the considera- 
tion of the question Mr Montagu visualized the provinces as 
autonomous self-governing pnncipahties, united by and under 
a strong Central Government Responsibility in the provincial 
administration vi^as incompatible with bureaucratic control from 
above The largest possible measure of independence in legisla- 
tion, administration and tinance had to be conceded to the 
provinces in the inevitable logic of this new angle of vision This 
independence and freedom is connoted in the now familiar 
expression ‘ provincial autonomy ’ Indeed there was no idea of 
creating a federation, it was expressly disavowed However, a 
large measure of liberty was now to be extended to the provinces, 
not only for the administrative convenience of the Government 
of India, but m response to the urgent call for such a liberty in 
the interests of an all-sided provincial development and the 
growl h of self-governing institutions 

Endeavours were therefore made, by framing Devolution 
Rules, to demarcate the legislative sphere of the Government 
of India from that of the provinces As far as possible, each 
was to be made independent of the other Their respective 
spheres of action were to be clearly distinguished The old group 
of divided heads, which had interlocked their mutual interests, 
their dual control, and their joint responsibilitv, and had en- 
gendered a good deal of bitterness and ill-feehng, were now to 
be abolished In short, the two junsdictions were to be inam- 
talned as distinct as possible The central and provincial bu- 
dgets were to be separated, the former recording only direct 
transactions of the Government of India The new viewpomt 
inchned in the direction of the utmost relaxation of the control 
of the Government of India over the provinces in all provincial 
matters and in the acknowledgement of the provinces as the only 
proper centres for effective popular development 

With the idea of giving effect to this new principle, inquiries 
Tht central were instituted to explore methods for the bifur- 
andpMiineiai cation of central and provincial functions As a 
result of the inquiry and on a discussion of the 
general bearings of the question, it was found possible to prepare 
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two S6f>a]rate lifitrs of admimal^ative subjects, and to luuid over 
one to the Central and one to the Provincial GovermnentB. 
As far $is possible, the hats were to be mutually exclusive ' There 
was to be, the least possibility for the two authorities to come 
into conflict on common ground. The principle of division was 
of course the most obvious one, namely the necessity of unity 
of control and uniformity of policy m central subjects on the one 
hand, and the desirability of provincial and local freedom on 
the other hand 

Questions of all-India importance, like defence and foreign 
relations of India, or those like customs, posts, telegraphs and 
currency, in which a uniformity of pnneiple and a sameness of 
administrative system are of paramount importance, would 
naturally lie within the Central Government’s sphere On the 
other hand, in questions hke education and local self-government, 
or agriculture, diversity of management might be allowed — ^nay, 
might be necessary — on account of the great diversity in local 
conditions Such departments might best be left to be entirely 
administered by local administrations After the Government 
of India Act of 1919, the old divided heads were abolished 

Thus only two distinct lists now remained, the central and 
Chief beads provincial The central subjects comprised, among 
In the others, the following departments defence; exter- 

tvo lists iial relations, relations with Indian States, rail- 

ways, shipping and navigation, posts and telegraphs; customs, 
cotton excise duty, salt tax, income-tax, currency and coinage, 
public debt of India, opium, copynght, emigration and immig- 
ration, archaeology, ecclesiastical, the Public Services Commis- 
sion, census and statistics, etc The important subjects in the 
provincial list were education, local self-government, medical 
administration, public health and sanitation, imgation, land 
revenue, famine relief, agnculture, co-operation, forests, excise, 
industries, police and justice, weights and measures, etc 

The Compilation of these separate hsts was followed by con- 
sideration of the possibility of relaxation of administrative, 
legislative and financial control over the provinces On each 
of these points definite recommendations weie made and v/ere 
accepted as matters of constitutional practice, if not as the letter 
of the law 

§2 RELAXATION OF FINANCIAL CONTROL 

Great improvements were made in the financial powers of 
New Bourees the Provincial Governments under the new 

of income scheme In the first place, the central and 

provincial budgets were entirely separated and the former em- 
braced only the direct transactions of the Government of India. 
Definite sources of income were allocated to the provincial 
administrations Receipts from provincial subjects, a list 
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which has been already given, a share in the growth of the revenne 
from income-tax collected in the provinces, proceeds of new 
taxation which the PtoTineial Governments might impose or of 
tbs loans which they might float, balances standing to the credit 
of the provmces at the tune when the Government of India Act 
came into force, were some of these allocated sources 

The power of borrowmg, which had never been enjoyed by 
Foww of the provinces before, was now conferred upon 

berroHing them Loans might be incurred to meet capical 

expenditure on any work of a material character, or a project of 
lasting public utility, if such an expenditure could not be met 
out of current revenues They might be incurred for iixigation 
purposes or for maintaining famine relief works or for the 
repayment or consohdation of earlier loans It was laid down 
that the previous sanction of the Governor-General-m-Counoil 
for all loans floated m India, and of the Secretary of State for 
all loans floated m England, was necessary These authorities 
might fix the amount of the loan and the conditions on which it 
was borrowed. 

The power of taxation, which in pre-Eeforms days, was 
Power of exclusively possessed by the Government of India 
taxation was now delegated to the provinces They could 

now impose taxation without the previous sanction of the 
Governor-General under the following heads a tax on land put 
to uses other than agricultural, a tax on succession; a tax on 
gambling, a tax on advertisements, a tax on amusements; a 
tax on any specified luxury, a registration fee, and a stamp 
duty The Presidency of Bombay exercised this power and 
mtroduced the entertainments tax and enhanced the Court fees. 

However, certain restrictions and limitations still continued 
Prsfinetal to be exercised over provincial expenditure The 

oontributlons most important of these was the newly created 
obhgation of what are known as provincial contributions. In 
the new dispensation of decentralized finance and of a complete 
separation of impenal from provincial heads, it was found that 
the Central Government could not be self-suflSeient The 
resources handed over to it as its own did not suffice for its 
expenditure. The only suitable and simple remedy to make up 
its deficit was to ask the provinces to make compulsory annual 
payments, which would be put as a first charge upon their 
revenues. The total amount of such a deficit was estimated to 
be ten crores. This sum was distributed among the provmces 
according to their capacity as judged from various standpoints. 
It was an extremely difficult and intricate task and a special 
committee under the presidency of Lord Meston made defimte 
recommendations about the distribution. They recommended 
two schedules. One provided for a transitional period of seven 
y^ars and suggested definite sums to be collected from every 



THE imiTABT GOVEElfMENT— U 16 ^ 

provmoe in each of the seven years. This period was regarded 
as necessary for equalizing provincial conditions and correcting 
diversity. The second schedule gave the permanent and Ittand- 
ard ratio at which each province should be taxed m order to 
wipe out the central deficit. The details are given below 


PEE CENT C0NTEIBUTI0N3 TO DKPICIT IN SEVEN CONSECUTIVE 
YBAES BEGINNING WITH THE FIRST YEAR OF CONTRIBUTION 
(bounded off TO EVEN lULVLS) 
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10 
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6 

Assam 1 

li 

li 

2 

2 

2 

2 

24 

Total 

100% 
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100% 
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In the financial year 1921-2 contributions were to be paid 
to the Grovernor-Greneral-in-Council by the local Governments 
mentioned below according to the following scale 


Name of province Contribution (in laths of rupees) 

Madras ■ 348 

Bombay . . . 66 

Bengal 63 

United Provinces 240 

Punjab ». 175 

Burma 64 

Central Provinces and Berar 23 

Assam 15 


Every province complained against inequity of the Meston 
Their Award, and ofi&cials and non-oflScials condemned 

abolition with equal seventy the unwisdom of the contn- 

butions The Reforms Inquiry Committee also wrote against 
the arrangements A revision of the Meston Settlement, if not 
its complete abolition, was unammously and persistently 
demanded by both oflficial and non-ofiicial opinion m the pro- 
vmoes of India Ultimately, Sir Basil Blackett, Finance Mem- 
ber, announced m his budget speech for 1928-9 ' the complete 
and final remission of provincial contributions ’ To the extent 
of this remission a larger margin was left to the provinces ^ut 
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of which expendiiure on nation-buildmg departments could be 

incurred. 

The great defect of the distribution of departments between 
0afaet of Central and Provincial Governments introduced 

thoHontford by the Montford Reforms was that it allotted to 
plan the centre all the elastic and expanding sources of 

income and left to the provinces items of taxation which were 
both inelastic and unpopular The exchequer of industrially 
and commercially advanced provinces could not benefit by the 
growth of their income because income-tax and customs were 
central subjects On the other hand, the Indian public had 
long been demanding a reduction in land revenue, and the adop- 
tion of a policy of total prohibition which would result in an 
extinction of the excise revenue And these very sources of 
income were made available to popular Ministers for carrying 
out their programmes of nation-building activity 

But it must be said to the credit of the Montford plan that 
Merit of it constituted a definite advance, m practice if not 

the Mootford in law, towards a federal system It endowed 
plan the provinces with a distinct if not inviolable 

personality, and gave them considerable independence m finan- 
cial matters The Act of 1919 did not indeed itself prescribe 
the allocation of central and provincial subjects, but left it to 
be done by Rules made under the Act But, as the Joint Parlia- 
mentary Committee which considered the White Paper of 1933 
Jias stated, though the separation of revenues then effected was, 
in legal form, merely an act of statutory devolution which could 
be varied by the Government of India and Parliament at 
any time, nevertheless, from the practical point of view, a federal 
system of finance can bo said to have come into existence after 
the Montford Reforms It has been further modified and legally 
incorporated as an integral part of the constitutional structure 
created by the Act of 1935 

§3 RELAXATION OF LEGIBLATIVE CONTROL 

Steps were taken also m the direction of legislative devolu- 
Prenous been already noted, the liberty of 

saootioD legislation that was granted to the provinces in 

sad veto earlier years could not be utili/.ed to the fullest 

extent because the field which would have legitimately fallen to 
Provincial Governments had been already covered by imperial 
legislation After the Montford Reforms, it v as enunciated that 
the previous sanction of the Governor-General was not necessary 
for legislation in purely provmcial subjects However, (i) for all 
legislation which aimed at repealing or modifying laws passed 
before 1801, unless otherwise declared by the Go\ ernor-General- 
in-Council, (ii) for all legislation which was likely to aSect cent- 
Kjl subjects or foreign relations or the discipline of His Majesty’s 
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naval or air forces, and (in) for all legislation upon 
provincial subjects which were m whole or part subject to Indian 
legislation, the previous sanction of the Governor-General-in^ 
Council was made obligatory Besides, copies of all Acts which 
received the Governors’ assent had to be sent to the Governor- 
General for his assent, and until that was given, an Act did not 
get legal validity. An Act of the provincial legislature assented 
to both by the Governor and the Governor-General could be 
reserved for the assent of His Majesty-in-Council In such cases 
the Act did not have vahdity until His Majesty’s assent had 
been notified by the Governor-General 

The minority report of the Eetorms Inquiry Committee 
Criticism suggested measures for the enlargement of Icgis- 

of preirloiig lative devolution The power of veto which rested 
sanction with the Governor-General was justified as cons- 

titutionally indispensable It exists in all responsible systems 
of Government and is very sparingly used The obligation of 
previous sanction was, however, another matter The area of 
the application of this restricting clause should be as much 
circumscribed as possible Liberty ought to be allowed to the 
provinces to legislate without interference on all matters which 
isre strictly provincial but on which laws have been already 
passed by the central legislature The minority recommended 
that the spheres of action in regard to legislation of the Central 
and Provincial Governments should be clearly defined as is done 
in Canada or Australia Following further the Canadian model, 
the residuary power should be left with the central legislature 
The majority report of the Eeforms Inquiry Committee also 
recommended that the existing stnngencj^ of control of the 
Central Government over provincial legislation, ansing out of 
the provision for previous sanction, be modified by changing 
the rules 

§3 KELAXATION OF ADMINISTKATIVE CONTKOL 

The Simon Commission has descnbed how certain provincial 
Central matters were made subject to central legislation 

legislation for and how they covered a wide category of provin- 
Frovinoial oial activities The borrow’ing and taxing pov'ers 

matters local self-governing bodies, factories, labour 

questions, infectious diseases of men, cattle and plants, stand- 
ards of weights and measures, were subjects which were dealt 
with more by the central than by the provincial legislatures A 
new Indian Factories Act, a Trade Union Act and a Workmen’s 
Compensation Act were passed by the central legislature for the 
whole country, while their administration and enforcement were 
wholly provincial This device has enabled the Central Govern- 
ment to secure co-ordinating power in legislative matters, and 
they further strengthened it by tours, conferences and exchange 
of communications 
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Regarding the relaxation oi administrative control, it waa 
pointed out that, after the introduction of partial responsibihty 
in provincial administrations, they would be naturally divided 
into two parts, one bureaucratic and the other popular In the 
former part, they would function as agents of the supenor central 
admimstration In the latter part they would have to be amen- 
able to the Legislature’s will 

It was laid down that in this popular side of provincial 
In Transferred administration, that is in those subjects which 
Snbjeots were transferred to the popularly elected ministers, 

the Central Government should not ordinarily interfere Even 
Ota occasions when it was felt that the steps contemplated by 
the ministers were likely to prove injudicious and harmful, the 
Central Government was enjomed to try persuasion onlj and to 
allow the liberty of committing mistakes as the best method of 
learmng wisdom In all such matters, therefore, interference 
from above was strictly limited to those extreme and extra- 
ordinary circumstances in which the interests of the whole ot 
India were jeopardized or conflicts arose between province and 
province The Government of India had not abdicated their 
responsibility for the peace, order and good government of the 
land There was therefore no legal restraint upon their powers 
of interference even in the self-governiug half of the provincial 
administrations These powers w'ere mostly used to bnng about 
a co-ordination between the policies and activities of different 
provinces, for pooling their experience or initiating a joint policy 
Conferences of Ministers and the estabhshment of bodies like 
the Imperial Council of Agricultural Research are instances in 
point 

A slightly varying convention was recommended for the 
InSeiemd bureaucratic half of the Provincial Governments, 

SnbjesU doing the agency work for the Government of 

India The departments represented by this portion were 
known as Reserved Here no transference of control and 
management from an irresponsible executive to a body of res- 
ponsible ministers had taken place It was therefore thought 
consistent with constitutional theory that the only safeguard 
against the vaganes of an irremovable executive would be its 
subordination to a superior power. This latter was represented 
by the Government of India and therefore they retained m the 
reserved half a greater power of interference than in the trans- 
ferred half The Simon Commission has stated that the control 
of the Centre over the official part of a Provincial Government 
was exercised most fully and constantly in the sphere of Law 
and Order This was done through the Central Home Depart- 
ment, which was charged with general responsibility for internal 
affairs 

All the same, the fact that provincial legislatures were greatly 
efJarged, the fact that franchise for them was kept fairly low,. 
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the fact that these very legislatures had been thought fit to 
enjoy the rights and privileges of pohtical responsibility, had 
VlMii ths tended to give them a umque importance. 

JcgUlstan As the ultimate aim of Bntish pohcy was 
and exeentive avowedly the full development cf responsible 
*^*** institutions, it was recommended that the inter- 

ference of the Government of India even m the Eeserved half 
of prov i.oial administration should be restricted only to cases 
of ununpeachable necessity. Particularly when the Executive 
and the Legislature in a province were unanimous in their 
opimon on a certain problem, the Central Government’s veto 
should not be ordinarily exercised at all Thus a larger 
measure of liberty was allowed to the provinces, if not by an 
alteration of the letter of the law, by the institution of sound 
constitutional conventions 

After the Montford Eeforms, therefore, the relations of the 
,ji|^ Central to the Provincial Governments were con- 

beginniog of siderably altered The grant of greater autonomy 

proflnelal to the provinces necessarily meant a diminished 

autonom; control from the top A clear demarcation of the 
spheres of their activity and a definite allocation of legislative, 
administrative and financial responsibility to the provinces 
were deliberate steps in the direction of their emancipation 
from unnecessary and inconvenient restraint* imposed upon 
them by the central authority Numbers of such restrictions 
continued, indeed, to exist even after the Reforms Attempts 
were made and agitation was carried on to remove them The 
importance of the Act of 1919, however, consisted m the definite 
acceptance of the principle of provincial freedom and independ- 
ence in order to secure a proper and all-sided development in an 
extensive and diversified country like India 



XXI EEASOXS FOE MAKING INDIA 
A FEDEEAL STATE 

There seems to be a general consensus of opinion both among 
Federal Indian and British politicians that the proper form 

principle of government for a country like India is a federa- 

generally tion It is true that the particular federal scheme 

which has been formulated by the Act of 1935 
has evoked fierce attacks and cnticisin lioin almost all political 
parties in India and has been rejected by them Yet even 
leaders of the Indian National Congress have made it clear 
that their opposition is not directed to the federal principle aa 
such. Some of them have advocated its positive adoption It 
IS therefore necessary to refer to the special circumstances which 
make it inevitable, in the view of many responsible persons, that 
a new type of constitutional framework should be created for 
India 

§1 THE SIZE AND VAIIIETY OF THE COUNTRY 

The first consideration is the immense territorial extent of 
ImmeiiM area lEe country India has been described as a sub- 
ofthe continent, and its area is piactically equal to the 

country whole ol Europe without Russia The government 

of sucli a vast geographical expanse by a single umfied authority 
would present many difficulties, even if it is assumed that 
its inhabitants are thoroughly homogeneous in point of race, 
language and religion A highly centralized government 
operating foi such an extensive region might prove to be 
at once inadequate and excessive from the point of view of the 
needs of its provinces Distance would make it difficult to esta- 
blish continuous personal contact between the rulers and the 
ruled In short, the task of admimstration might prove to be 
too unwieldy for the machine set up to carry it through 

India IS not only a country of continental dimensions but is 
Its diverse extremely vaned m the composition of its 

population population Its huge area presents stnking vana- 
and other tions of cultural and economic development It 

conditions abounds in numerous races, speaking different 

languages and professing different religions There are Hindus, 
Muslims, Parsees, Christians, etc , and also the Bengalis, Hindis, 
Punjabis, Gujeratis, Marathas. Canarese, Telugus, Tamils, etc , 
the religious and provincial divisions not being mutually exclu- 
sive Each one of these units has a distinctive group conscious- 
ness, distinctive traditions and ambitions The Indian people 
a^ a whole do not possess that inner affinity and coherence which 
are contributed by a common language, a common race and a 



MAKING INDIA A FBDEBAL STATE m 

oomtaoQ religion On the other hand, many European countries 
are compact racial and lingmstio units and some of them are- 
also very small in size. 

It must be further remembered that India is a land of great 
Its twofold antiquity. Its history has left an impressive 

political variety of legacies to modern times This ancient 

division country has witnessed the rise and fall of many 

empires and the changing vicissitudes of fortune of many per* 
sonalities and peoples. Such an eventful existence has naturallj 
tended to produce many permutations and ccmbin.ations of poli- 
tical arrangement The British conquest of India has, for in- 
stance, resulted in a new division which is represented by two 
bold colours on the Indian map the red depicts what are known 
as the British Indian Provinces and the yellow depicts what are 
known as the Indian States The respective status of these two 
units has to be taken into account when the future constitution 
of India 13 under consideration 

52 THE INDIAN STATES 

The ancestors of the present rulers of most of the Indian 
Their origin States were either independent kings or powerful 
and successful mimsters, admimstrators or generals In the- 
political cyclone that sw-ept over the country dunng the 
eighteenth and nineteenth centuries, many such potentates 
perished Those who believed m the wisdom of bowing to the 
storm could survive the great upheaval, but with lessened dig- 
mty and stature They submitted to the conqueror, and were 
permitted to continue a diminutive existence on condition that 
their loyalty was unequivocally transferred to the new masters. 

There are m all about 600 such States, covering a total area 
of about 7,00,000 square miles and with a population of nearly 
80 millions Some are very small with an income of only a few 
thousand rupees a year Others like Hyderabad, Baroda, My- 
sore, Kashmir, Gwalior and Travancore are as big as some of 
the independent countnes of Europe 

The constitutional position of these States is rather peciiliai 
Tliei, They have lost their supreme sovereignty 'J’here 

Constitutionsi is no international recognition of their independ- 
position ence Their defence and external relations are 

entirely in the hands of the suzerain On the other hand, 
m purely internal matters, the more important States are m 
full enjoyment of all the authority that is associated with 
government, while the powers enjoyed by others are more rest- 
ncted Even in this sphere, the Paramount Pover can and 
does interfere to prevent a State from falling into administrative 
disorder or financial chaos, but such interference is infrequent 
though it is never ineffective 

The control of the Crown over the Indian States is exercisgd 
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by and through its repreBentatives, the Viceroy and tiie Govem- 
Changa In tha ment of India. The latter has been entirely 
bureaucratic m form and concept till now. But 
the political advance of British India necessarily 
implies an important change The purely 
bureaucratic system will ultimately be trans- 
formed into a government of the responsible type Under such 
changed conditions, other things remaimng the same, the 
Crown’s control over the Indian States would automatically pass 
mto the bands of the Indian legislature 

• Such a transition would be natural It does not embody any 
JloOiing manifest impropriety or injustice The East 

untovsrd in India Company was not a sovereign body. It 

dhe ekange signed treaties and engagements with Indian 

rulers, directly or by implication, on behalf of the Crown The 
successors of both the contracting parties are entitled to cl.aim 
all that had belonged to their predecessors It is on the strength 
and in the exercise of that claim that the present rulers of Indian 
States are enjoying their patnmony of power, prestige and 
privilege 

The Government of India became successors and legal heirs 
The eonatitu' to the East India Company If they mhented all 
tionallogio its liabilities they were also entitled to inherit all 
its assets As the agents of the Croivn, they have been exer- 
cising, when necessary, supenor control over the Indian States 
They ought to be entitled to do so in the future also, irrespective 
of any alteration m their own status The Government of 
India continues to be the Government of India, whether it is 
composed of an alien bureaucracy or of a popular Indian demo- 
cracy A transition towards the latter status is m itself no 
justification for depriving that body of lis inherited powers 

However, the rulers of the States have been looking at the 
Ths States problem in a different light Their attitude be- 
Sernand trays distrust of a Government of India which may 

safeguards be formed and conducted on democratic principles 
They seem to be afraid of its possible encroachments on their 
internal autonomy, and insist on being provided with ample 
safeguards to remove that danger It is their view that the 
special prerogatives and privileges of then order must be held 
to be sacrosanct and inviolable under all conditions They 
must not be made even remotely liable to modification or sub- 
traction by a popular Indian Government 

Such an opinion is based on the concept that the treaties, 
Signifieanee engagements and sanads existing between the 
vftreatiM Indian States and the Paramount Power have a 

udnnadi wide significance. On the one hand, they enun- 

ciate the unconditional loyalty and subordmation of the States 
to the British Crown. On the other hand, they also convey the 
ec^emn sMssurance given by the British Grown that as long as the 
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States continue to be loyal to tbe overlord, iiieur rights and 
internal sovereignty will be respected and preserved intact. The 
political advance of India as a whole or of British India only 
must not dimmish the strength of that vital guarantee 

The rulers of Indian States are therefore opposed to joining 
The states the Indian Federation unless they feel confident 
are autocracies that their present independence will be maintained 
in all its fulness in the federal arrangement. They are averse 
to participating or acquiescing m India s pohtical freedom except 
•on those terms. It must be remembered that most of the 
Indian States are, in their internal affairs, undiluted autocracies. 
They are under the personal government of rulers whose autlio- 
rity IS not hampered by any effective constitutional restraint. 
The subjects of States have no decisive voice m the.r admmis- 
tration They cajmot vote taxes or regulate expenditure or 
control the executive and the legislative machine 

This gives rise to a situation which is both anomalous and 
An anomalous perplexing The absolute rulers of the States 
situation seem to prefer the superior control of a foreign 

bureaucracy to the domination of an Indian democracy An 
assurance of their internal sovereignty by the British Crown 
£wid Parliament may produce a strange result It may serve as 
a bulwark against any agitation for popular rights and liberties 
inside the States It may help, ironically enough, in streng- 
thening and perpetuating a form of government which is essen- 
tially feudal in its concept and undemocratic in its structure, 
and which is being deliberately banished from British India 

§3 THE BEITISH INDIAN PEOVJNCES 

The British Indian Provinces represent that part of the Indian 
Strong unitary dominion which was not only conquered but an- 

gonernment nexed by the British power It W'as placed under 

the direct rule of British officers The Kegulatmg Act, and 
more particularly the Acts of 1833 and 1858, established in 
British India a highly centralized unitary government AH 
civil and military authority was concentrated m its hands Pro- 
vinces had indeed to be formed and Governments established 
in them. But all of them derived their power from the Central 
Government and only performed such functions as W'ere delegated 
to them by that authority 

Decentralization was begun by Lord Mayo in 1870 and it 
Decentra- reached a fairly high stage m the separation of 

lization central and provincial subjects in the Montford 

Reforms But even that scheme did not confer a new status 
upon the provinces The Government of India were neither 
required nor permitted to abandon any of their final respon- 
sibilities. Transfer of power by and from them was merely 
devolution and delegation It did not create co ordinate entities 

12 • 
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blit oiilj subordinate agencies in the shape of provincial authori- 
ties. 

Constitutionally, the British Indian Provinces or Bntish India 
Oonitriof are subject to the final authority of the British 
larhMBttit Parliament which can act through its agent, the 
Secretary of State for India The form of their governments, 
the structure of their executive, legislature and judicature, 
are prescribed by Parliamentary Acts Even the daily routine 
of their admmistration was under the general control and 
supervision of the Secretary of State till the introduction of 
Provincial Autonomy in 1937 It is the British Parliament 
which determines the nature of the Government that shall be 
established to function in British India On the other hand, 
the rulers of Indian States are immune from this kind of inter- 
ference and control, because their relations with the sovereign 
power are determined by treaties, charters and sanads Parlia- 
ment cannot pass Acts bearing upon their internal affairs, nor 
can It dictate the framework ot their adniimstiative system 

§4 THE ESSENTIAL UNITY OF INDIA 

Thus there aic two constituents which make up political 
Two diitinct India today One is the group of Indian States, 
entlUei the rulers of which are exercising extensive rights 

of internal sovereignty They would liaie to saciifice a portion 
of tins sovereignty in unit > to join an All-India Federation 
Secondly, there me the efficiently organized British Indian 
ProMnees whose powers are thcoreticalh wholly derivatice, and 
therefore liable to be modified reduced or withdrawn by the 
Central Government They have not to part with anything 
for the sake of the Federation because thev possess nothing 
On the other hand, by being incorporated into it, they will 
gam an authoritv and a status which thev have never 
enjoyed 

It is generally acknowledged that behind all the racial, lin- 
ElemenU guisUe, religious and political divergence that is 
of unltj presented bv the Indian panoiaina, there is an in- 

herent oneness, a fundaiiieiilal umtv Geographically, India 
has been a distinetive eolierent whole from historical times and 
that in itself is a great uniting factor Politically, it has lived 
at interv’als under the uniivmg influence of a single imperial 
authonty Its econoiiue problems, particularly m modem days, 
have a range which extends to the whole land, and demand 
a solution which is conceived on a national basis Above all, 
among verv large portions of its population there has existed 
such a close affinity m intellectual and emotional outlook, m 
cultural development and spiritual allegiance, that they feel 
themselves to have been made iii the same basic mould and to 
belong to the same family 



MA^a INIMA 4 FEDEBAL STATE m 

The Indian States cannot, therefore, be ignored in the evoln- 
Tb» States responsible government for India. They 

sn not cannot be permanently set aside. Though m a 

fandamentallf separate category of their own, they are part and 
difforont parcel of the same motherland Between them 

and British India there is a complete identity of interests, and 
also of race, language, culture and historical traditions. Their 
difficulties and their problems, both in times of peace and in 
times of war, are common It is merely an accident, however 
important, that certain groups of Indians, occupying certain 
portions of Indian territory, live under a different constitutional 
arrangement. The cleavage that is thus created between peo- 
ple who are organically one m all respects is quite artificial and 
has no correspondence to the fundamental reality 

At the first Round Table Conference m London, several 
Opinion of prominent Princes proudly declared that they were 
the princoB Indians first and Princes afterwards Nor are the 
subjects of Indian States in any sense different from their 
neighbours and brethren in British India The Indian nation, 
in the larger sense, must be considered to be one and indivisible, 
whatever may be the nature and the degree of the autonomy 
conferred upon its units British India and Indian India are 
two parts of the same entity 

Those who frame a constitution for India have to take into 
Adoption consideration these pecuhanties The Indian state 

of the ought to be an expiession of Indian life There 

federal ideal must be diversity m it and also a fundamental 
unity The form of the Indian government must embody and 
be consistent with that contradictory dualism It should faci- 
litate the growth of the individual component units and also of 
the whole nation Many Indian and British statesmen feel 
that this ideal can be best achieved by a federal constitution 
It can secure to the provinces all the necessarj freedom to 
develop m their own way and to govern themselves, and also 
provide a strong central government to guard and advance the 
interests of all 

§5 OBSTACLES TO AN INDIAN EEDERATION 

A great obstacle to the introduction of the federal system for 
No compnl- the whole of India Is the constitutional status of 

sion for the Indian States. They cannot be compelled to 

States part with even a fraction of their sovereignty by 

Parliamentary enactment That sacrifice can only be spon- 
taneous and voluntary Till a few years ago, it was not expected 
that many Indian Pnnees could he persuaded to merge some 
aspects of their individuality in the larger Indian whole How- 
ever, there was an agreeable surprise at the first Round Table 
Conference m London The Princes who were present at that 
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conference gave tbeir eiitHueiastic support to tb« federal prin- 
oiple. They Oven declared their willingness to accept a 
constitutional scheme which is fundamentally based on that 
ideal. Yet the actual terms on which they would be prepsued 
to join the Federation have been the subject of a long contro- 
■versy, and no satisfactory agreement has been reached till now. 

A lesser and a purely theoretical objection was envisaged by 
A the«r«ileal constitutional purists Wnters on political science 
objeetlon have described one characteristic feature of a 

federation It is formed, they say, as the result of a deliberate 
combination of states which are sovereign These states must; 
choose to sacrifice their independence m the cause of a new 
corporate existence It therefore seems to follow that where 
there are no independent sovereign states pre-existing, a federa- 
tion cannot be brought into being For instance, Mr Montagu 
expressed the view that the truly federal eleiiipnt cannot enter 
into Indian polity ‘ There is no element of pact The govern- 
ment of the country is one, the Local Governments are hterally 
the agents of the Government of India The last chance of 
making a federation of British India was in 1774 when Bombay 
and Madras had rights to surrender The provinces have now 
no innate powers of their own and therefore nothing to surrender 
in the foedus 

However it is obvious that political theory, like all social 
Political theory, must take cognizance of the facts and in- 

tbeor; cannot terpret reality A social science is the summation 
bo too rigid of Iniiiiaii expenence Its method is mainly in- 
ductive Tlie formulas enunciated by such a science cannot 
be completely rigid, but must have the elasticity of a living 
organism Its generalizations may sometimes prove to be inad- 
equate, bemuse a particular type of e.vpenence has been exag- 
gerated into a umversal law Emphasis must be given not so 
much to the form, as to the spint, of the regulating causes and 

be that m the past federations have mostly been 
formed by independent states relinquishing a part 
of their sovereignty and creating out of themselves 
a new composite sovereign to whom they trans- 
ferred their allegiance It may also be that once a federation 
was started, the further tendency has inevitably been towards 
centralization But conditions in India aie different With its 
dimensions of a subcontinent, and its population equal in number 
to one-sixth of the human race and extremely diverse in charac- . 
ter, India requires a constitutional structure which can satisfy a 
double purpose In the first place, democratic self-government 
with its effective popular control must become in practical ex- 
penence a living reahty This means that the temtonal area 


conditions 
It riMV 

Peeullar 
sondition 
-of India 


‘ ilontford Report, p 78 
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of the governmental uniti without being unduly wide ^d 
unwieldy, should be so prescribed that a continuous and active 
contact can be maintained between the electors on the one hand 
and the legislators and ministers on the other Secondly, suf- 
ficient elasticity must be provided for adjusting local peculiari- 
ties and local requirements An omnipotent unitary government 
controlling a heterogeneous subcontinent obviously cannot be 
fitted for this task Its mere existence, which is due to thf^ 
accidents of history, cannot be pleaded as an argument against 
its radical reform The process of constitutional progress in 
India therefore will have to be the reverse of what has happened 
in other countries An Indian federation must evolve out of the 
existing unitary framework 

It does seem a little odd that the chances of establishing a 
Two condi- federation of India should appear to have been 
tions necoBsary irrevocably lost because, m the circumstances of 
tof a 1774, the Parliament of Britain thought it wise to 

tederatioD paf ,<5 [he Regulating Act for the better government 

of India! Constitution-buiIding evidently cannot wait for such 
a scholastic inflexibility to relent and to leave the way open 
for natural adjustments and growth Tw'o factors are neces- 
sary to bnng the federal doetnne into play and both of them are 
found in India There is therefore no theoretical or practical 
difficulty in giving a federal shape to the Indian polity The 
first of these factors is the existence of separate groups of human 
beings, differentiated from each other by language and race, 
but each distinct in itself The second is a keen desire on the 
part of these groups to coalesce to a limited extent and also to 
retain their individuality in the amalgamated whole The poli- 
tical independence of these groups may be usual but is not 
indispensable It is infinitely more important that they should 
be well-knit racial, linguistic or cultural units, and further, that 
they should sincerely aspire to combine into a common nation- 
hood 


§6 ARGUMENT AGAINST AN INDIAN FEDERATION 

There is an influential school of political thought in India 
It will which IS keenly opposed to the incorporation of 

diseoarage fhe federal principle in India’s constitutional struc- 
the gensa of ture It does not welcome the abolition of the- 


a Mmmon unitary system for the following reasons 
nationality Fzrst, it is contended that India has been torn 

by dissensions for centunes The separatist and narrowly selfish 
tendency has dominated the whole course of Indian history and 
its results have been fatal A century of strong, centralized 
government, with its uniformity of law, policy, and executive 
action, has fostered the concept of a common Indian nationhooji. 
Its disappearance may encourage an ugly reversion to disinte- 
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§;i»ted national life and give a setback to the forces that make 
for a fusion of discordant elements 

Secondly, it is pointed out by these critics that a federation 
Its formatton on really sound hnes would be impossible m India 
will b* in actual practice The rulers of States who are 

ImpmtieabU already enjoying autocratic powers over their sub- 
jects will not agree to descend to a status of perfect equality 
with the other constituents, namely, the British Indian Pro- 
■vmces whose people enjoy considerable civic freedom and 
political power They will demand certain special assurances 
and safeguards To concede such extraordinary privileges would 
inevitably negative the federal doctrine On the other hand, 
to refuse them would scare the Princes away from the proposed 
federal umon 

There is very great force in these arguments The evils they 
envisage are quite real However, the balance of consideration 
seems, on the whole, to lie m favour of federation The point 
cannot be elaborately discussed in these pages 



XXn. ESTABLISHMENT OF THE FEDEBATIOJ^ 
AND THE DISTRIBUTION OP SUBJECTS 

n CONDITIONS TO BE FULFILLED 


As it was decided that a federation was the most suitable form 
He* ttetas of government for India, provision was made for 
«t the its establishment in the Act of 1985. There was no 

jiroiineet difficulty about the incorporation of British India 
in the new arrangement Constitutionally speaking, the British 
Parliament is considered competent to prescribe, by an Act, 
the political status and the administrative machinery of the 
British Indian territory But as the federation is to consist of 
provinces which are intended to be autonomous and self-govern- 
ing, it was felt that their old status of dependence on and 
subordination to the central government must cease They 
■could no longer be looked upon as mere agents of a pohtieal 
superior from whom their powers were derived 


Section 2 of the Act therefore clearly lays down that all 
Rasumption ughts, authonty and jurisdiction, hitherto belong- 
«f powers >‘^g to H’s Majesty the King, Emperor of India, 

hj the Crown which appertain or are incidental to the govem- 
f**il*^*i uient of the territories in India, are exercisable by 
red str bution Majesty, except in so far as is otherwise 

provided by the Act All powers hitherto enjoyed by the Sec- 
retary of State acting singly or in council, by the Governor- 


General acting singly or m Council and by any Governor or 


Local Government are supposed to have been resumed by the 


Crown The Central and Provincial Governments have thus 


been reduced, m their relation to each other, to a position of 
equality in negation The powers so resumed are taken to have 
been redistributed by the Crown between the Federal or Central 
Government on the one hand and the provinces on the other. 
Both these entities now operate directly on his behalf and as his 
lepresentatives and derive (heir authority from the same source. 
The provinces have therefore obtained a co-ordinate, and not a 
subordinate, status in their relation to the Federal Government. 

The position of the Indian Slates is quite different They 
The acoeseion subject to legislation by the British Parlia- 

•ol the States uient, and ere assured of their internal sove- 
inast be reignty by the treaties, sanads and usages which 

voluntary govern their relations with the Crown The 

Crown does, of course, enjoy rights of paraniountcy over them. 
But it cannot resume in respect of the States those powers which 
it could resume in the case of British India The States cannot 


be compelled to join the Indian Federation by Parliamentary 
enactment They must join it of their own accord and of tljeir 
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own free will. The Act of 1985 does not actually inaugurate 
the Federation of India. It lays down the method and prooedure 
by which the accession of the States may be effected if and when 
their Rulers think it fit to accede It also prescribes the con- 
ditions which must be satisfied before the Federation can come 
into existence 

According to Section 6, a Ruler who decides to enter the 
The Instrament Federation has to execute what is called an Instru- 
of Aooesslon rnent of Accession which is acceptable to His 
Majesty, and which will be binding upon the Ruler, his hoira 
and successors He will declare through this Instrument that 
he has acceded to the Federation and that, subject to the 
terms of the document, the federal authority shall tunction m 
his State to the extent to which he has accepted the Federation. 
He will also undertake to give due effect within his State to 
those provisions of the Act which are applicable to it The 
Instrument will specify the matters which the Ruler accepts as 
those in which the federal legislature may 'nake laws for his 
State, and also the limitations, if any, on the power of that 
legislature By a supplementary Instrument the number of such 
matters may be extended 

His Majesty is free to accept only such Instruments or supple- 
Iti form and ineutary Instruments as he considers it proper to 
eontent to do The Joint Parlianientary Committee suggested 
b« common that the Instruments should in all cases be the 
same in form though the list of subjects accepted by a Ruler 
as federal may not be identical m every case They were 
also of the opinion that there should be a kind of standard list 
of such subjects and that it should be accepted by all the- 
federatmg States, deviations from it being permitted in excep- 
tional cases This wmuld ensure the maximum amount of 
uniformity in the federal sphere, consistently with the divergent 
claims of the uniting parties 

Section 5 lays down the following two conditions which must 
The Proportion be satisfied before the Federation can come into 
ol Btatos vhleli existence (i) States, the Rulers of which are en- 
muit aocedo titled to choose not less than 52 members of the 
Council of State, and (ii) States, the aggregate population of 
which amounts to at least one half of the total population of 
all the States put together, have to decide to accede to the 
Federation Thus the new constitution cannot become an 
active reality unless a substantial portion of the States’ area 
and people are brought within its orbit It has been found by 
the experience of the last few years that the task of securing the 
accession of the Princes is full of difiBculty ' A draft Instrument 
has been presented to them, by the Viceroy as the Crown’s 
Representative, and endless discussions have been held on its 
clauses and wording But no agreement is yet reported to have- 
bein reached. 
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After the accession of the requisite number of the States haa 
Proelanutton sigmfied, it would be lawful for His Mtj^osty 

to HU to declare by Proclamation that from an appointed' 

day the Federation of India under the Crown 
has been inaugurated. But before the issue of such a Pro- 
clamation an address in that behalf must be presented to His 
Majesty by each House of Parliament The authority of the- 
British people is thus again emphasized. It will be realized 
that the Bntish Indian Provinces, whether Governors’ or Chief 
Commissioners’, are to be incorporated in the Federation by the 
provisions of the Act Their accession is not left to their volun- 
tary action or ehoice as m the ease of the States. It is ordained 
for them by Parliament 

After the establishment of the Federation, requests from 
After twenty Eulers for admission have to be transmitted to 
years His Majesty through the Governor-General If 

a period of twenty years has elapsed after the establishment, 
such requests will have to be endorsed by each chamber of 
the federal legislature This time-limit will have a salutary 
effect It will tend to check frivolous vacillation on the part 
of some of the Princes and help to complete the federal picture 
at length within a period of twenty years after it is brought 
into being 


§2 THEEE LISTS OF SUBJECTS AND 
EESIDUAEY POW^EES 

A federal structure must necessarily provide for two distinct 
Two spheres divisions of the governmental sphere It has to 
of goiernment take cognizance of the provinces (or the federating 
units) and the central organization under which they are united 
The jurisdiction of the two authorities requires to be clearly 
defined This is usually done by the following method Certain 
specified subjects are assigned to the provinces and the rest are 
then given over' to the centre, or the process may be reversed, 
and particular subjects may be allotted to the centre and the 
remainder placed under the authoiity of the provinces Only 
one list, enumerating particular items, is necessary under this 
arrangement The other group of subjects is automatically 
prescnbed m a general but a negative manner It consists of 
an undefined and unparticularized mass of all those items which 
are not included in the list that is specially prepared 

A more elaborate course is followed in India An exhaustive 
Three lists and specific list is drawn up for the Central Govern - 

of subjects ment and another is similarly drawn up for the 

provinces A third large list is further prepared for the con- 
current jurisdiction of those two authorities This is expected to 
be a useful device for securing uniformity in certain matters 
without introducing centralization It is expected to counteraiJt 
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the tendencj towards a vexatious multiplicity of law and prac- 
tice which would hmder the growth and consciousness of a com- 
nxin nationality. The three lists have been given in the 
Seventh Schedule of the Act of 1985. 

In spite of the punctilious care with which the lists have been 
Residaar; compiled by men of experience, it may happen 

fovm that certain items have escaped attention. En- 

tirely new circumstances and responsibilities may also arise 
subsequent to the preparation of the lists and they will have to 
be assigned A federal constitution must therefore provide for 
an allocation of residuary powers either to the provinces or to 
the centre 

. The whole trend of modem life is towards integration. 
Modsn Scientific inventions are reducing time and dis- 

tuMtoncy tance and bringing all humanity into one orbit 

The federal sphere has been constantly widening in those 
countries which have that form of government Pohtical writers 
have even stated that the federal stage may inevitably lead 
to the unitary stage The impulse for union cannot abruptly 
or arbitranly stop The opportunity for mutual contact and 
understandmg that a federation provides is bound to create closer 
bonds and bring about a greater coherence among the constituent 
units 

Unfortunately tlie dispute assumed a communal aspect in 
'Communal India when the proposal for allocation of the resi- 
dUforenooi duary powers came up for discussion The Hindus 
In India generally favoured the strengthening of the centre 
and leaving the residuary powers to it On the other hand the 
Muslims preferred the opposite course as being more desirable 
in the interests of minorities Parliament had to give its deci- 
sion on these conflicting claims, and it came to the comfortable 
conclusion that residuary powers could most safely and con- 
vemently rest neither with the centre nor vnth the provinces, 
but in eSect with the Governor-General 1 Section 104 of the 
Act says that the Governor-General may empower either the 
federal or the provincial legislature to enact a law with reference 
to any matter not eiiunierated in the Central, Provincial and 
Concurrent lists 

The following are some of the important items in the Federal 
The Federal Legislative List, which contains m all fifty-nine 
Legiilatire subjects His Majesty’s naval, military and air 
forces borne on the Indian establishment m naval, 
military and air force works, local self-government in canton- 
ment areas, external affairs, ecclesiastical affairs, currency and 
coinage, public debt of the Federation, posts, telegraphs, tele- 
phones, wireless, broadcasting, post-office savings bank, federal 
Public Services and Federal Public Service Commission, Benares 
Hindu Umversity and Aligarh Muslim University, survey of India, 
4fbd historical monuments, census, admission into and 
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emi^t^ and expulsion from India; federal raalways, inantime 
shipping and narigaiaon, major ports, aircraft and air navigation; 
lighthouses, copyright and inventions, cheques, bills of exchange, 
■etc., arms and ammunition, opium, so far as regards cultivation 
and manufacture; petroleum; corporations; development of 
industries; labour m mines and oil-fields, insurance; banking; 
customs duties; excise duties on tobacco and other goods manu- 
factured or produced in India except (a) alcoholic liquors, (6) 
opium, Indian hemp and other narcotics, and non-nareotic drugs, 
•(c) medicmal and toilet preparations contammg alcohol, corpo- 
ration tax; salt, state lotteries; naturahzation, taxes on income 
•other than agricultural income; taxes on capital, succession 
■duties, stamp duty on bills of exchange, cheques, promissory 
notes, bills of lading, letters of credit, insurance policies, etc , 
termmal taxes on goods or passengers earned by railway or air; 
taxes on railway fares and freights 

The following are some of the important items in the Provin- 
The Provincial cial Legislative List, which contains m all 54 
lAgltlstivc items public order and justice and courts, police, 
I'* * *** prisons, reformatories, etc , public debt of the 

provmce, provincial Public Services and the Provincial Public 
Service Commission, land acquisition, local government, public 
health and samtation, hospitals and dispensanes, education, 
■commumcations , irrigation and canals, etc , agnculture, land 
tenures, agricultural loans, etc , fisheries, weights and measures, 
forests, gas and gas-works, development of industnes m the 
province, trade and commerce within the province, intoxicating 
liquors and narcotic drugs, unemployment and poor relief, 
theatres and cinemas but not the sanction of cinema films for 
exhibition, betting and gambling, co-operation, land revenue, 
excise duties on alcoholic liquors for human consumption, opium, 
medicinal preparations containing alcohol, taxes on agricultural 
income, taxes on land and buildings, chanties and charitable 
institutions, duties in respect of succession to agricultural land, 
capitation taxes, taxes on professions, trades callings and em- 
ployments, subject to section 142A of the Act,^ taxes on animals 
and boats, taxes on advertisements and sale of goods, local 
•cesses, taxes on luxuries, entertainments, amusements, bettmg, 
gambling, etc , stamp duties on documents not mentioned m 
the Federal List, tolls, taxes on vehicles whether mechanically 
propelled or not, taxes on the consumption or sale of electricity; 
universities, except those at Benares and Aligarh ^ 

The following are some of the important items in the 
■Concurrent Legislative List, which contains in all 36 items. 

* As amended by the India and Burma (MiscellancoiLs Amendmenit) Att, 

1940. 

* The last three items were added by the India and Burma (Mtacellanetfu 
AtnendmenU) Act, 1940. 
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oriminal law; cnminal procedure, civil procedure, evideace and 
oaths, marriage and divorce, adoption, etc., wills, 
CvDeomnt intestacy, etc ; transfer of property other than 
^glriatife agiicultural land, registration of deeds and doou- 

ments, etc., trusts and trustees, contracts; 
bankruptcy; non-]udicial stamp duties, legal medical and other 
professions, newspapers, books and pnntmg-presses ; lunacy, 
poisons and dangerous drugs, boilers, European vagrancy; 
factories; welfare of labour, unemployment insurance, trade 
unions, industrial and labour disputes, contagious diseases; 
electricity ; inland shipping and navigation , sanctiomng of 
cinematograph films for exhibition, detenus 



XXin. THE FEDERAL EXECUTIVE 

§1 THE POSITION ANI> POWERS OP THE CROWN 

The sovereignty of the British King is supposed to extend 
Sonrai^ty to the whole of the British Empire, and he auto- 
«f tha Crown matically becomes the legal head of every system 
of government and administration that may be created for the 
difierent component parts of that empire Constitutions of self- 
governing Domimons like Canada and Australia have been 
framed on the basis that the King is their supreme sovereign. 
The same is also true of what are known as the Crown Colonies. 
By the Act of 1935, British Indian Provinces and the Indian 
States are t# be federally united under the British Crown The 
King will become the highest legal dignitary in the Federation 
of India as he is m the existing unitary government of the coun- 
try 

But it IS an invariable dictum of the British constitution that 
Constitutional the King never acts except on the advice of his 
foiltion responsible mimsters. All his powers are exer- 

cised for him by them In matters pertaimng to the Domimons 
he 18 advised by the Dommions’ Mimsters who are responsible 
to their own legislatures and peoples, in respect of temtones 
which do not en]oy rights of full self-government, advice is 
tendered to the ^vereign by Ministers who are responsible to 
the Bntish Parliament and the Bntish nation 

As the Joint Parliamentary Committee remark, ‘ The domi- 
Two sources nion and authority of the Crown extends over the 
t)f bis powers whole of British India It is derived from many 
sources, in part statutory and in pait prerogative, the former 
having their origin m Acts of Parliament, and the latter in rights 
based upon conquest, cession or usage, some of which have been 
directly acquired, while others are enjoyed by the Crown as suc- 
cessor to the rights of the East India Company 

In the federal constitution which is envisaged by the Act of 
Statutory 1935, certain powers are specifically vested in the 

powers Crown For example, the appointment of the 

•Governor-General, the Governors and the Commander-In-Chief is 
to be made by His Majesty, he has to issue Instruments of 
Instruction to the Governor-General and the Governors, many 
orders-in-council pertaimng to vanous subjects have to be issued 
by him, he can disallow laws passed by either the federal or 
provincial legislatures, Instruments of Accession executed by 
Rulers of States have to be approved of and accepted by him, 
it 18 m his power to issue a proclamation establishing the Federa- 
tion of India This is not an exhaustive list, other powers 
have also been mentioned m the Act as being exercisable 
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by Hjs Majesty with reference to the government of Bntisb 
India. 

Among the prerogative powers of the King may be mentioned 
PmogatiTc the control of foreign policy including the right 
pewera to cede territory or annex it, nght to escheat gold 

and silver mines and treasure troves, immunity from civil or 
onmmal proceedings, nght to grant honours, right to grant par- 
don, repneve, respite or remission of punishment, and so on 
Though the Indian States were allowed to retain their internal 
Paramoantoy sovereignty to a great extent by the treaties that 
were made with them by the East India Company m the process 
of conquest, the Crown has always been considered to have the 
rights of Paramounley over them The relations between the 
States and the Grown are not on a purely contractual basis. 
The authority of the suzerain has been continually fclanhed and 
enlarged by the Crown’s exclusive right of interjiretmg the old 
treaties in the light of modern conditions, and by the custom, 
practice and usage of the political department of the Govern- 
ment of India Even the Butler Committee could not define 
the scope of paramountcy in a particular fonnula ‘ The relation 
between the Paramount Power and the States they said, f is 
not fixed, rigid or static, but adaptable, mobile or dj'iiamic in 
character Paramountcy must remain paramount 

It must be olearh understood that all these powers, though 
teelmically \esting or mherin" in the Crown, are 
not expected to be directly exercised by him at 
his own free wall or discretion In the British 
constitutioiiul philosophy, the monarch is not sup- 
l>osed to play an active part in the ndramistration 
Main powers are nominallv held by him, but they 
are actually exercised on his behalt by Ministers who are, m the 
last resort, responsible to the people In the case of India, the 
powers assigned lo or enjoyed bv His Majesty will not be exer- 
cised by popular Indian Ministers but by the Secretary of State 
for llndia and the British Cabinet, who are the servants of the 
British public 


These 
powers are 
not actually 
exereieed by 
the Crown 

of the state 


§2 INTRODUCTION OE DYARCHY 

The Act of 193u was nob intended to satisfy India’s demand 
No immediate immediate introduction, of full-fledged res- 

grant ol ponsible government, both in the federal centre 

full self- and in the provinces Parliament was not pre- 
government pared to accept the claim for such a wholesale and 
radical alteration of the Indian constitution. In spite of the 
keen demand of the Indian people, no new preamble, stating 
clearly that it was the intention of Parliament to confer upon 
India at an early date Dominion Status of the Statute of 
"Westminster variety, was framed for the Act of 1935 The 
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utmost concession that was shown to Indian opinion was to 
keep unrepealed the haltmg and unsatisfactory pronouncement 
which bad formed the preamble of the Act of 1919 

The changes proposed in the new Act are inspired by a res- 
Introdootion tncted ideal and toned down by numerous limita- 
of partial tions The pnnciple of responsibihty will be 

reaponaibillt; introduced in the Federal Government to a small 
extent, but otherwise its bureaucratic character will be main- 
tained To put it briefly, a dyarchieal system will be established 
in the federal sphere The use of that expression has been 
scrupulously avoided in the Act, though the Joint Parliamentarj^ 
Committee freely mention it m their Eeport 

At the head of the Federal Government will be the Governor- 
Governor- General of India and Crown’s Eepresentative 
General The two offlces were not distinct till the formu- 

and Crown’s lation of the federal scheme The Crown’s 
Representative authority and jurisdiction over both Bntish India 
and the Indian States were exercised by the Governor-General- 
m-Council under the general supervision of the Secretary of State 
But now they have been separated The Crown’s Kepresentative 
alone will hereafter pertorm the duties and functions of the 
Ci'own in its relations with the Indian States The federal 
Ministers will have no voice in these matters It is lawful for 
His Majesty to appoint one person to hold both the offices, and 
normally speaking the Governor-General and Crown’s Represent- 
ative IS expected to be one and the same man 

Subjects 111 the Federal Legislative List will be divided into 
Reserved and two groups Gne, which may for convenience be 
Transferred called Reserved though the w'ord is not used in the 
subjects will comprise defence, ecclesiastical afiairs, 

external affairs except the relations between the Federation and 
any of the Dominions in the British Empire, and tribal areas 
The other, which may similarly be designated as Transferred, 
will include all the remaining federal items 

The Reserved departments will be administered by the 
Counseilors Governor-General with the advice of a new type 
and Ministers of officials called Counsellors They will not form 
a council like the present Executive Council, and will not be res- 
ponsible to the federal legislature but only to the Governor- 
General The Transferred departments will be administered 
by him with the aid and advice of a Council of Ministers who 
will be members of the federal legislature and responsible to 
it The budget will be common to both the parts of govern- 
ment, and the same legislature will make laws foi both 

In studying the federal executive, attention will have to be 
paid to the Governor-General, Counsellors and Ministers, and 
to their collective working under the dyarchieal plan This is 
done separately in the following sections ^ 
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§8. THE GOVESNOBt-GENERAL 

The Governor-General of India will, as now, be appcanted 
An^tmaiit by His Majesty on the advice of the Prime MinifiifceJr 
■of Britain, and will be expected to possess the saoie qualidcc^t^ 
that are possessed by him today. The Viceroy or Crown’s Repre- 
sentative will, as a normal practice, be combined m his person, 
and he wiU continue to enjoy immense authonty and prestige. 
The importance of the office and of the personality which holds 
it will not diminish even after the inauguration of the Federation 

The Governor-General will have many powers, ordinary and 
extraordinary, m the executive, legislative and 
ways of financial domains of government, as he has at 

•xereising present But a new feature of the Act is that 

.powers three different ways for the exercise of those powers 

have been defined These ways apply to all departments of gov- 
ernment whether Reserved or Transferred and cover the whole 
sphere of the civil and military activity of the State 

(i) Acting in his discretion In some cases, the Governor- 
General has to act in his discretion, in doing so he need not 
consult his Ministers at all (though he is not definitely prevented 
from consulting them), and may take decisions on his own 
responsibility It has been calculated that no less than 94 
different sections of the Act make a mention of this power and 
direct the Governor-General to exercise it They refer to 
practically every impoitant governmental activity and include 
subjects like the Reserved departments, rules for the transaction 
of ministerial business and keeping the Governor-General in- 
formed about certain matters, assent to Bills, summoning legisla- 
tive chambers for a joint sitting, suspending the constitution, 
control over the actions of the Provincial Governments, the 
Reserve Bank, and the Railway Authonty 

(ii) In hit> individual judgement In some cases, the 
Governor-General is asked to exercise his individual judgement, 
m doing 80 he is expected to take the advice of his Ministers, 
but need not necessarily accept it and act accordingly This 
power IS mentioned in 32 different sections of the Act and they 
also concern many important subjects, including items like the 
special responsibilities, the Advocate-General, appointments and 
postings of certain officials, the High Commissioner, etc 

( 111 ) On the advice of Mmisterg In the cases th.it remain 
the Governor-General has to act on the advice of his Ministers 
and therefore their advice must be sought and accepted The 
^eld for action that is left after the above deductaons are made 
is extremely limited 

It IS laid down m section 14 that when the Governor- General 
IS required to act in his discretion or in the exercise of his 
individual judgement, he shall be under the general control 
-pf the Secretary of State and shall comply with such particular 
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directions as may from time to time be given by him Parha- 
SnbonlUiaiioii mentary authority over a large field of Indian 
to th« administration is thus maintained even in the new 

constitution, and the representatives of the 
Indian people have been deprived of an effective 
voice m those matters. 


The Governor- General may appoint Counsellois, not exceed- 
fielaiions mg three in number, to assist him in the admmis- 
with the tration of what have been described here as the 

executive Reserved subjects of the Federation His relations 
with them aie not defined in the Act, and the method of 
their working will obviously be determined by conventions and 
practice But it is clear that they will have no kind of veto 
over any of the actions of the Governor-General 

The Governor-Gen eial has also been given the power to 
appoint a Financial Adviser who shall hold office durmg his 
pleasure, and whose salary and otlicr conditions of seivice will 
be determined by him 

Technically speaking, it is the Governor-General who has 
to choose and summon the iederal ministeis But as they must 
enjoy the confidence of the legislature, his powei in this res- 
pect may, m practice, prove to be severely limited He has 
howcvei the light to preside over their meetings m his discretion, 
and to make rules of business for them 


The Goveinoi-Gerieral has been given considerable pow'Crs 
Relations over the legislature He can .summon, prorogue, 
with the and dissolve the Federal Assembly Ho can make 

legislature tules of proceduic for regulating the biisinesB 

before either house His previous sanction is required for the 
mtroductiou ol many important kinds of Bills,’ and his assent 
is required foi all Bills passed by the legislature before they 
can become Acts He may reserve (ertnm Bills for the .issent 
of Ills Majesty The power to summon joint sittings of the 
two chambers of the federal legislature is vested in him 

In addition to these powers, the Governor-Geneial can issue 
ordinances, either on the advice of his Mmisteis or in his 
discretion He can also pass what will be known ns the Goveinor- 
General’s Acts entirely on hi^ own authority and without any 
reference to the legislative bodies if he thinks it necessary 
to do so This IS of course an exceptional and a vciy compre- 
hensive power, and takes the place ol the existing method of 
certification 


‘ As for example. Bills pertaining to coinage or currency the Beseivc 
Bank, the Federal Railway Authority, the Federal Court, the Public Service 
Commission and Bills which are intended to repeal, amend or affect any Act 
of Parliament extending to British India, or Governor-General 'g or Governors’ 
Acts or Acts relating to police force or matters where the Governor-General 
has to act in his discretion, etc • 

' Government of India Act, 1986, sections 42 - 1 ! 
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The provincial Governors and Governments are under the 
OoDtrol control of the Governor-General in several res- 

mru the pects. Section 54 lays down that when the 

proTineee Governor is required to act m his discretion or 

to exercise his individual judgement, he shall be under the 
general control of the Governor-General and shall comply with 
such particular directions as may be given by hun from time 
to time A large field is coveied by this provision It has been 
calculated that there are about 43 sections of the Act in which 
the Governor-General’s superior powers in lespect of certain 
provincial matters have been specifically mentioned Besides, 
section 126 (clauhc 5) definitely empowers the Governor-General, 
acting in his discretion, to issue oideis to a Governor as to how 
the executive authority m the provuico should be exercised for 
preventing any grave menace to the peace and tranquillity of 
India 

Over and above all these powers, the Goveinor-Gene’al has 
Special been invested with wdiat are described as Special 

Responsibilities Responsibilities This legislative innovation is a 
unique product of the Act of JOSS Section 12 defines them 
as follows (a) prevention of any grave menace to the peace oi 
tranquillity of Indi.i or any jiait theieof, (h) safeguaiding of the 
financial stability and ciedit of the Pederation, (c) and (d) 
safeguaiding ot the legitimate interests of the uimouties and 
the rights and interests of the Services, (c) pievcnting disiiimi- 
nation against the United Knigdoni as meiitioiied in sections 
111 to 121 ot the Act, (/) pieventmg goods of Ignited Kingdom 
or Uurmese ongin fiorn being suhjected to disc iimmation or 
penal tieatincnt, (q) protection of tlie uch*s of anv Indian 
State 01 its Rulei , (h) seeunng the duo discharge of those func- 
tions which have to he exeioised m his disi letioii oi m his 
individual judgement 

These Special Responsibilities have to be fidftllcd by the 
Govemor-General exeicismg lus individual judgement whenever 
he thinks any action m that legaid is necessaiv 

It will be seen tluit every important aspect ot administration 
Concentration — peacu .md ordei, finance, the Services, fiscal 
of power trecdom ol India, mmonties, discrimination against 

Britain — has been included in the above enumeration It re- 
presents a great concentration and combination of over-ridmg 
powers, both tangible and intangible, defined and undefined 
Tbeir frequent oi mfiequent exeicisc will appreciably affect 
the value ot the new constitution 

It must also be clearly understood that the formulation and 
definition of special Responsibilities is not merely equivalent to 
reserving a certain number of departments for the Govemor- 
Gqneral’s or Governor’s exclusive jurisdiction, as is done in 
dyarchy The division mtrodueed by them is not departmental 
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and physical It should rather be described as psychological 
They apply Special Besponsibilities lead to and have to be 

to the whole fulfilled by the functions of interpretation, judge- 

sphere of ment and opinion They are intended to cover 

goternment whole domain of administration, whether 

ministerial or bureaucratic, federal or provincial There is no sub- 
ject which is beyond their reach and lange, no executive action 
which is mimune from tlur contiol 

If for any reason the constitutional machinery provided by 
lieus of work and any of the wheels of 

proolamation government threaten to become immobile, the 

in an Govemor-Geneial has been given special power to 

emergency combat the situation Section 45 prescribes that 

if the Govemor-Geneial is satisfied that a .situation has arisen 
m which the government of the Federation cannot be carried 
on m accordance with the provisions of the Act, he may issue 
a Proclamation, and thereby (a) declaie that his functions 
shall, to such extent as may be specified in the Pioclamation, be 
exercised by him m his discretion, (h) assume to himself all or 
any of the powers vested in oi exercisable by any federal body 
or authority 

The Proclamation may contain such incidental and conse- 
quential provisions as may be necessary or desirable for giving 
effect to the objects of the Proclamation The operation of any 
provision of the Act relating to any federal body oi authonty 
may be suspended in whole or in pait, excepting the provisions 
that relate to the Federal Court 

Such a Proclamation has to be communicated forthwith to 
the Secretary of State and laid by him before each House of Par- 
Iiameut It will cease to opeiate at the expiiation of six months, 
unless Parliament by resolutions approves its ccntinu.mce for 
further periods, but m no case shall it continue for moie than 
three years 

Laws made by the Govemor-Geneial in virtue of the powers 
assumed by him by such a Proelamution shall have effect for two 
years after the Proclamation has ceased to haie effect But 
they may be repealed soonei or re-enacted by the Itgislature 
Thus all the powers of the Federation can be taken over by the 
Governor-General in a grave emergency 

§4 THE COUNSELLORS AND FINANCIAL ADVISEJi 

For the admmistration of what has been described as the 
Appointment Reserved part of the Fedtial Government, section 
and numW 11 of the Act has piovided for the appoiutmeafi. 
of a separate set of ofScials They are to be Known as Coun- 
sellors They are to be appointed by the Govenioi-General and 
their number is not to exceed three Their salanes and con- 
ditions of service will be prescribed by His Majesty * 
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It wjH be seen that the appointment of Counsellors is riot 
Probabla made obligatory upon the Governor-General, though 

composition of course it is unthinkable that he would not 
appomt them The tenure of their office is not fixed by law nor 
are their qualifications defined bj it The Act has not said 
that they will form a Council and therefore they will have no 
corporate existence as the Executive Council today has or the 
federal ministry may come to have Functions m respect of 
the Reserved departments — that is defence, ecclesiastical affairs, 
external aftaiis except relations with the Dominions, and tribal 
areas — are to be exercised by the Governor-General in his dis- 
cretion, but he must havie the assistance of men of experience, 
talent and representative charactei in the performance of the 
task It is therefore not unlikely that most of the Counsellors 
will be members of the ICS of long standing and service 
Whether an Indian will be appointed to the post can be shown 
only by experience But in any case, the Counsellors’ opmioiis 
are not binding upon the Goveinoi -General and they are not 
mtended to exercise any constitutional restraint over him 

In addition to these Counsellors, the Governor-General is 
Financial empowered by section 15 to appoint a Financial 

AdvlMt Adviser It will be his dul\ to assist the Governor- 

General 111 the discharge of his Special Eesponsibihty for safe- 
guarding the financial stability and ciedit of the Federal Govern- 
ment, and also to give advioo to the Federal Government upon 
financial mutteis it he is consulted Jle will hold office diumg 
the pleasure of the Goveiiior-Geiieral, who will also prescribe 
his salary and othei conditions of service It is provided that 
after the appointment of the fiist Financial Adviser, the 
Governoi-General should consult his Ministers m making sub- 
sequent appoiiitmeiits to the office 

The Financial Advisei must not be confounded with the 
Finance Ministei. who will be in chaige of the Finance De- 
partment, and as a member of the federal ministry will be 
responsible to the legislatuie foi his actions What exactly will 
be the relationslnp ol the Financial Adv isei to the constitutional 
machine, whethei his piesence will facilitate the exercise by the 
Governor-General of his special poweis, can be seen only by 
experience But it is possible that the cieation of this new 
office may bring about some conflict of junsdiction and com- 
plicate tlie process of Goveriinient in the federal sphere 

Though" defence is a Reserved subject under the Governor- 
Commuider- General, the Act has made specific provision for 
ln*CUef the appointment of a Commander-m-Chief of His 

Majesty’s Foices. Section 2 lays down that he will be appointed 
by His Majesty by wairant under the Royal Sign Manual, and 
section 232 lays down that his pay and allow-ances and other 
conditions of servuce will be such as His Majesty-in-Gouncil 
mEy diiect 
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IS THE COUNCIL OF MINISTERS 

For tibe administration of the subjects which have not been 
Soops tor Reserved, section Q of the Act provides that ihere 
ministerUl shall be a Council of Ministers They will aid and 

authoritj advise the Govemor-Geneml in the exercise of his 

functions except when he is required to act in his diseredon. 
But the scope for ministenal authority will not be large because, 
as has been pointed out already, the discietionary powers of 
the Govcmor-Geneial are very wide and include ti.e manage- 
ment of such important subjects as defence and external affairs, 
and the numerous reservations, safeguards and exceptional 
powers With which the Governor-General is invested under the 
Act 

The Ministers will be chosen and summoned by the Governor- 
Appointment, General, but as they arc to be responsible to the 
qualiflcations federal legislature he will not h,i v'c an unfetlemd 
and salary choice lie must accept those wlio have a clear 

majority of votes in the legislative chambers There can be 
no academic or any other specific qualifications prescribed for 
Ministers, but they must be membeis ot one or the other house 
of the legislature and have the solid support ot the majority of 
their votes. Ministers would in fact be prominent members of 
the party in power and many of them would be among the 
foremost political leaders of the country Their salaiies will 
be fixed by an act of the legisl.iluro though the amounts paid 
to individual Ministers would not be annually voted at the time 
of the budget In fact, they have been put in the non-votable 
list The salary of a Minister will not be varied dunng his 
term of office If a Minister h.is to be tonsiuod, it cannot be 
done by proposing a cut in his s.il.nv at the time of the pass- 
ing of the budget, a direct motion of no- confidence would have 
to be moved foi that purpose 

The Ministers will be sworn in as a council and the Governoi- 
Collective Geneial may pieside over it in his discretion 

reBponsibility Tlieie is no mention of the office of Prune Munster 
m the Act, but the Instrument of Instructions to the Gnvcrnoi- 
Gen«ral says that the latter, in the selection of his Ministers, 
should consult the person who in his judgement is most likely 
to command a stable majority in the legislature This implies 
that there will be a leader of the Ministry who will function as 
the Prime Minister The same Instruction adds that the 
Ministry should include, as far as possible, icpresentatives of 
the federated States and members of the important minority 
communities, and that it should be able (ollectuel-y to command 
the confidence of the legislature and be possessed of the sense 
of joint responsibility The parliamentary system and party 
government may thus be introduced in the federal sphere How- 
ever, difficulties may be experienced in maintaining the homo- 
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geneity and discipline of a party and at the same time including 
m the Ministry representatives of the minorities and the States 
in spite of the fact that such persons are not members of the 
party concerned and are beyond its direct control 

The number of Mmisters is not to be more than ten. No 
Allocation such limit has been put down in the case of the 
of portfolios provincial Ministers Allocation of portfolios will 
be technically the duty of the Governor-General though m 
practice it will devolve upon the Prime Minister However, 
the rules of business must include provisions requiring Ministers 
and secretaries to Government to transmit to the Governor- 
General all the information about matters specified in the rules, 
or any other inlormation that maj be required by him They 
must also bring to his notice any matter which involves or is 
likely to involve any of his Special Responsibilities 

§0 THE WORKING OF DYARCHY 

The experiment of dyarchy was tried in the provinces for 
sixteen years after the introduction of the Montford Reforms 
and was proved to be incapable of yielding really satisfactory 
results It was therefore given up in favour of provincial 
autonomy The same system is however proposed for the federal 
centre The question that naturally arises is whether it has 
chances of hotter success m the new sphere that is designated for 
its opeiation 

The Joint Pailiamentary Committee were clearly of the 
View of opinion that so long ns some political powers are 

the Joint to be withheld fiorn India, such division in the 

Parliamentary functions of government would be inevitable But 

Committeo they urged that given the desire and the will, even 

a divided government of this type can vvoik smoothly and give 
excellent results 

The Counsellois and Ministeis in the Federation of India 
Different have a iundamentally different status. The 

statue of iormer will be biireaucratie m composition and 

Counsellors outlook and will not be subordinate to the legis- 

and Ministers lature The latter will be the representatives and 

servants of the public and fully lesponsible to the legislature 
The spheres of their activities have been maiked out and defined 
But it IS recogiiu'ed that, in the nature of things, there cannot 
be a vvutei tight differentiation between the spheres and functions 
of government Hence extraordinary and overriding powers have 
been given to the Governor-General to settle all pomts of dispute 
and administrative difficulties and deadlocks 

It is also recommended that the Reseived and Transferred 
halves should not look upon themselves as strangers to each 
other oi even as rivals of each other The workmg of the 
government should be based on the concept that they are part- 
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ners in a common cause and ought to take each otihei' into- 
Common confidence The practice of mutual consultation 

consultation and exchange of opmion and advice between them 

recommended must become common, so that they can 
effectively mfiuence each other’s policies 

The Governor-General is specially instructed m hib Instrument 
InstructionB Instructions* to inculcate the spiiit and tradition 

to the of collective responsibility among his Ministers, and 

OoTernof- also to encourage the practice ot joint consultation 
General between himself, his Couuselloib and Ministers 

This IS particularly emphasized in the case of the department 
of defence, the views of Ministers should be ascertained when 
the appointment of Indian officeis to the Indian forces or the 
employment of Indian forces on servw e outside India are con- 
cerned It IS also one of the Instructions that the federal 
department of finance should be kept in close touch with the 
finance of defence, and that tJie estimates ot pioposed expendi- 
ture for defence should be laid befoie the legislature after consul- 
tation with the Finance Mimstei and the Ministry 

These Instructions are quite clear and specific, and if carried 
Inherent out in letter and spirit will give very salutary 

defacti qf lesults But the equipoise sid up by dyarchy is 
dyarehj lextremely delicate The factor of personal tem- 

perament IS vital in its operation Tlie compromise between 
mcompatibles that it contemplates and embodies is so precarious 
that the unintended shock of a straightfoi w.ird and simple 
action may suddenly throw the whole mechanism out of gear 
Apart from the fact that India cannot be leconciled to the 
ideal of a truncated and heavily safeguarded self-govemrnent, 
the scheme of dyarchy cannot but evoke a feeling of scepticism 
on account of its mheient defects and conflicting loyalties 
Apart from these evils which are inseparable from the 
Vexatious dyarehical structure, the degree of progress conten> 
reserrations plated in the new constitution is vitiated by the 
addition of reactionary encumbiances The transfer of political 
power into the hands of Indians is likely to be rnoie apparent 
than real, because it is accompanied by ipseriations and safe- 
guards which are all-pervasive m their conception and over- 
whelming in their operation A most strenuous effort seems 
to have been made to discovei eveiy possibility of w-hat, in the 
Englishman’s view, may be an abuse of power bj Indians The 
vigorous exposition of this point by the lomt Parliamentary 
Committee leaves no doubt about the Englishman’s hopes and 
fears m this respect The reader is inevitably led to feel that 
Parliament is eager to perform an impossible feat It seems to 
be desirous of parting with power and at the sami time retain- 
ing it. 


’ For a furthei explanation of the Instrument of Instructions, see pp 293-8 
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§1 THE BICAMEEAL SYSTEM 


It js a matter of controversy whether two legislative chambers 
are necessary in unitary states, though they exist in practically 
all of them Since the Act of 1919 India has been livmg under 
the bicameral system 

The method of two ehanibers is generally believed to be 
The parpoee indispensable m the working of a federation It 
0* two IS ,1 very convenient mechanism for symbolizing 

cbambon essential equality of the federating units and 

also their mcMtablc inequality in population and 8i2e The 
upper house m a federation represents the constituent states 
as states, and us fai as possible its seats aie equally or approxi- 
mately equally distiibuted .among all of them Heie the smaller 
states are in a privileged position they are guaranteed against 
tyrannical molestation and persecution by the bigger ones 
On the other hand, the lower house lepresents the total popula- 
tion of the federation and its seats are distiibuted among the 
states in proportion to their numbers Here the bigger states 
are protected troni n responsible caprice or jealousy on the part 
of the smaller ones No federal law ctui be finally passed unless 
it IS assented to by both the houses 

§2 THE CHAMBEES 

Chapter III of Part 11 of Hie Government of India Act and 
Their the Fust Schedule prescnbe the constitution, 

eonBtltotloB powois and pioceduie of the federal legislature 

m India The uppei chamber will be known .is before as the 
Council of State, the lowci chamber will he known as the 
House of Assembly The following table sliows their com- 
position 


Composition of the Fldf.r\l Legisi atuke 
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Election to a legislature can be either direct or indirev^t 
Diroot and In the former case, temtorial and other consti- 

indiroet tueneies are formed specifically for the purpose of 

eleetioD sendmg representatives to a legislative chamber, 

and persons chosen by them are permitted straightway to take 
their seats in it In indirect elections at least one moie inter- 
mediary IS added Representatives who sit m the legislature 
under this system are aheady elected members of some other 
body like a municipality, a local board, a local legislature or a 
specially constituted electoral college Theie is fiist of all an 
election of the electois and then finally election to the legislature 

The method of direct election has been commended by 
Advantages political wiiters It establishes immediate con- 

nf direct tact between the legislator and the citizen and 

election bungs home to the former his lesponsibility as an 

elected representative If the will of the demos is to be effec- 
tively expiessed and enforced, there should be no complication 
or obstacle cieated by the presence of legalized middlemen 
Indirect election may make the electoral machinery extremely 
clumsy and obscuie to the masses, and cause on the whole more 
annoyance than convenience. Worse still, it offers great scope 
tor political corruption, dishonesty and bnbeiy 

The induect system existed m India even alter tne Morlev- 
Adoption ol Minto Reforms but it was scrapped by the Joint 
the indirect Parliamentary Committee which leported on the 
method jjjlj qJ 1919 Since that time, elections to all 

legislatures in India, both central and provincial, have been 
direct The White Paper of 1933 had reco.nmended the con- 
tinuance of the same system However, the Toint Pailiumcntary 
Committee which reported on it a year latei took the 
opposite view and recommended that foi bf)th the chambers 
of the federal legislature the method of election should be 
indirect 

The Indian public piotested against this letiogiadc move, 
.md Parliament was at last persuaded to make a small concession 
The Act lays down that elections to the upper chamber, i e the 
Council of State, should be direct, those to the lowei ch.unber, 

1 e the House of Assembly, should be indirect This is exactly 
the opposite of the accepted constitutional principle and piactice 
that the lower and popular chamber should be directly elected 
by the people, and the upper chamber which lopicoents the 
federating units may be elected indirectly 

The chief reasoq, given for this reactionary depaiture from 
Iteasens for the White Paper proposal was that in an extensive 
the adoption populous country like India, direct election 

"was bound to lead to one of two evils Either the constituencies 
would have to be excessively large oi the number of member* 
of the legislature W'ould have to be abnormal and unwieldy 
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The committee felt that neither of the alternatives could be 
accepted 

However, it could be contended that the maximum numerical 
They are not strength of the legislatuie as pi escribed in the 

eonvlncing Act could bear some increase without creating 

undue confusion or inconvemenee The terntonal areas of the 
USA, Canada and Australia arc much bigger than tlie area 
of India, and at least m the USA the number of voters is not 
smaller than the total population proposed to be enfranchised 
in this country Yet m none of those federations has it been 
found necessary to adopt the indirect, m preference to the 
direct, system of election for the lower house The latter may 
add to the diffirutly of constitutional woiking, but the formei 
produces the moic dangeious lesult of diluting democracy itself 

The seats in the Council of State assigned to a province 

Eleotions to "'ll bo distiibuted among territorial constituencies 

the Council which will he geneial and communal, the latter 

of State Iqj. Muslims and Siklis For election to seats 

reserved tor women, all membeis of the provincial legislature, 
men and women, wall be electors As the number ot Anglo- 
Indians and Europeans and Indian ('hiistians in an individual 
province will be small, speci.il eleitoral colleges will be formed 
for the whole of British India foi election of their representatives 
to the Council of State The colleges will be composed of such 
Anglo-Indians, Europeans and Indian Christians respectively 
as aie members of tlie Legislative Council ot the province or 
of its Legislative Assembly Foi seats allotted to the scheduled 
castes, persons ot those castes who are members of the pro- 
vincial legislature will be electois 

A high propeitv qualita atioii will be requiied for the right 
to vote at elections to the Council of State It has yet to be 
determined But it will confer the vote on only a small minority 
of aiistoeiats and indnsliial and commercial magnates 

Mciiibeis o1 the House ol Assembly assigned to a province 
Elections to vmU not he elected diicctlv bv constituencies, 
the Assembly terntonal and communal, specially formed for 
that purpose m the piovituial area The Legislative Assembly 
of the province will la the hod\ ot electois Its Jluslim and 
Sikh membeis will elect the Muslim and Sikh lepresentatives, 
those holding general seats in it will vote in the election to 
the general seats of the Federal Assembly Women members 
will be elected by an electoi al college of all w omen who are 
members of the Legislative Assembly of any province Anglo- 
Indian, European and Indian Christian seats will be filled by 
persons who are elected by electoial colleges consisting of mem- 
bers of those communities who are in the provincial Legislative 
Assemblies 

Both the federal legislatures will have elected presidents, the 
Assembly president being known as the Speaker 
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The Federal Assembly will have a tenure of five years, but 
TenoM may be dissolved earher. The Council of Rtate 

will be a permanent body not subject to dissolution One-third 
of the total number of its members will retire every three years, 
and the term of an individual member will be nine years The 
details of the initial retirements have been given m the schedule 
The two chambers will have legislative, administrative and 
Foven financial powers as at present and will be co- 

ordinate in almost all respects The voting of grants of expendi- 
ture in the votable portion of the budget will not be an exclusive 
privilege of the lower house as at present, but has been extended 
to the Council of State Joint sittmgs of the chambers will 
be held whenever there is a difference of opinion between them 
on a legislative or financial issue 

The following tables give the allocation of seats in the 
Council of State and the House of Assembly 


Council of State Rkpkesentatives of British India 


Province oi couimunity 

Total seats 

General seats 

d) 10 

-g-g 

^ 1 

GQ 1 

n 

1 

CO 

a 

m 

s 

'n eS 

! 

Women’s seats 

Madras 

20 

14 ! 

1 


4 

1 

Bombay 

16 

lu 

1 

, 

4 

1 

Bengal 

[ 20 

8 

1 

^ * 

10 

1 

United Provinces 

1 20 

11 1 

1 


7 

1 

Punjab 

16 

3 1 


i 

8 

1 

Bihar 

16 

10 . 

1 


4 

1 

Central Provinces and Berar 

8 1 

6 

! 1 


1 


Assam 

6 1 

3 



2 


North-West Frontier Province 

6 1 

1 



4 


Onssa 

6 

1 4 


i 

1 


Bind 

5 

1 2 


1 

1 

3 


British Baluchistan 

1 1 




1 


Delhi 

i 1 

1 


1 



Ajmer-Merwara 

! 1 

1 


1 



Coorg 

1 

1 


1 



Chosen by the Governor-General 







in hia discretion 

6 



: I 



Anglo-Indians 

1 



1 

• •• 


Europeans 

7 





« 

Indian Christians 

2 




« 


Total 

166 

1 


0 

4 

j 

49 

1 

6 
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Total , 250 
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Statement showing the Number of Seats assigned lo the 
Bigger States in the Federal Legislature 


Name of State 

No of seats 
m the Pederal 
Council of 
State 

No of seats 
in the Federal 
Legislative 
Assembly 

Hyderabad 

5 

16 

Mysore 

3 

7 

Kashmir 

3 

4 

Gwalior 

3 

4 

Baroda 

3 

3 

Kalat 

2 

1 

Bampur 

1 

1 

Benares 

1 

1 

Travancore 

2 

5 

Coehm 

2 

1 

Budukkottai | 

Bauganapalle / 

1 

1 

Bandar ) 

Udaipur : 

2 

2 

Jaipur 

2 ' 

s 

Jodhpur 

2 

2 

Bikaner 

2 

1 

Alwar 

1 

1 

Bharatpur 

1 

1 

Indore 

2 

2 

Bhopal 

2 

1 

Eewa 

2 

2 

Jhabua I 

Sailana > 

1 

1 

Sitamau ) 

Cutoh 

1 

1 

Idar 

1 

1 

Nawana^ai 

1 

1 

Bhavnagar 

1 

1 

Junagarh 

I 

1 

Eajpipla 1 

1 

1 

Palanpur ) 

Dhrangadhra 1 

1 

1 

Gondal f 



Porbunder ) 

1 1 

1 

Morvi i 



Cambay ^ 

1 ! 


Dharampur > 

1 

Balasinore ' 

Bansda \ 

Sachin \ 

1 

1 

Jawbar | 



Eanta ' 

Bhrol 'I 

1 

1 


Limbdi [ 

. 

1 

Wadhwan f 

Eajkot / 

1 

• 
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Statement showing the Number of Seats assigned to th® 
Bigger States in the Federal Legislature 


Name of State 

No of Beats 
in the Federal 
Council of 

State 

No of seats 
in the Federal 
Legislative 
Assembly 

Kolhapur 

1 

1 1 

1 

Sangh 

1 1 

1 


Bawantwadi 

f 



Janjira ) 




Mudhol. 1 


1 

1 

Bhor ) 




Jamkhaadi 

1 



Mira] Senior 

1 


Miraj Junior ) 

1 1 

1 

Kurundw ad 

Senioi 



Kurundwad Junior / 



Akalkot ^ 




Phaltan 




Jat 

\ 

1 

1 

Auudh 1 




Ramdurgh / 




Patiala 


2 

2 

Ehairpur 


1 

1 

Kapurthala 


1 

1 

Nabha 


1 

I 

Fandkot 

) 



Malerkotla 

[ 

1 

1 

Lobani 

3 



Cooch Bihar 


1 

1 

Tripura 1 




Manipur j 




Mayurbhanj 

i 



Sonepur 

f 

( 

1 




S3 EFFECT OF THE CHANGES 

It IS necessary to explain the piobable effects of the changes 
that have been made in the constitution and poweis of the 
central legislature 

The present nominated and official bloc will vanish airnost 
DisappearuiM completely, except for six seats in the Council of 
State This is a wholesome disappearance- of that 
Dated bloc bureaucratic contiol of voting which offends agamst 
the fundamentals of democratic polity It may be argued 
that the rigidity of party discipline and the loss of individuality 
that it involves are equally serious defects of democracy But 
it cannot be forgotten that those installed as party' leaders 
(^ccupy that position by the choice of their followers and are 
liable to deposition and dismissal by them 



THE FEDERAL LEGISLATURE m 

However, much of the good that will result from the with- 
Tka StotM’ drawal of the nominated and official bloc may 
Npreieutatives be undone by the inevitable introduction of a 
new element The delegates from Indian States will form a 
substantial portion of both houses The law does not prescribOf 
though it does not prohibit, the election of ahy of them by 
the subjects of States They are to be nominated by their 
rulers It is probable that some of the princes will cause 
constituencies to be formed in their States and will allow them 
to elect representatives to the federal legislature However, 
such a self-imposed constitutional restraint will be the exception 
and not the rule A majority of the Indian State representa- 
tives will not be elected by the people of the States They 
will be nominees of absolute masters and instruments of their 
will And in the delicate environment of paramountcy, the 
aiitoeratic masters themselves may prove to be unduly sus- 
ceptible to the influence of the Department of the Crown’s 
Representative 

However, on the assumption that the future constitution of 
An inevitable the country must be an all-India federation in- 
phM* eluding the Indian States, the incongruity caused 

by the presence of a large non-elected element m what is in- 
tended to be a representative chamber has to be faced, other- 
wise the rulers of States will not accede to the federation 
There is comfort in the thought that such a stage, though 
inevitable, is likely to be temporary and transitional It is more 
than probable that the closer impact between the dynamic 
ideals and activity of British India and the static outlook and 
life of the States will accelerate political consciousness in the 
subjects of the latter and ripen m their rulers the healthy 
spirit ot progressive constitutionalism 

The Council of State will be an assemblage of vested mter- 
Council of ests, reactionary oligarchs and conservative poli- 

State would ticians The franchise for its election will be ex- 
be thoroughly coptionally high, 40 per cent of its membership 
reactionary constituted by State nominees Besides, 

it will be a permanent body and therefore will not be subject 
to that wholesome cleansing which is periodically brought about 
by a dissolution and general election The abnornuilly long 
term of nine veara for members will breed irresponsibility and 
defiance in the legislators, because they will not bo restrained 
by the thought of having to face tlioir niasteis, (he electors, ac 
short intervals 

Upon this narrow-based iippei chanihor the Act of 1935 has 
conferred a power which in a democratic polity is an exclusive 
privilege of the lower chamber The voting ot grants of expendi- 
ture was denied to the Council of State by the Act of 1919 
But the federal counterpart of that chamber will be poss»ssed 
of that privilege In short, everything seems to have conspired 
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to make the upper chamber a strong instrument for checking 
ihe advance of democracy 

The federal budget be divided into votable and non- 
The Federal votable items as at present, and over 70 per cent 
Gadget of the total expenditure will be beyond the control 

of the legislattire In this respect, there is no change for the 
better. The absence of financial power imparts an air of un- 
reality to responsible government and tends to reduce it to a 
mockery 

It 18 pomted out by the advocates of federation that all these 
FoUUoal defects, though real, may not prove so serious in 

'OOMdouincu actual practice as hostile critics may be led to 
wid the imagine Foi instance, the attempt to ‘marry’ 

Prinoes democratic British India and feudal princedoms in 

a single federation will be very difficult Still, it is. inevitable 
that as political consciousness grows and agitation among the 
States people for political lights becomes more and more in- 
tense, Indian Princes will have to assume the status of consti- 
tutional rulers like the monarchs of Europe Paramouutcy can- 
not be interpreted to mean that Great Britain has the duty of 
supporting a ruler in denying to his own subjects the very 
Tights which have been established by the authority oi Parlia- 
ment throughout British India Such an interpretation was 
authoritatively repudiated m Parliament In fact the relation- 
ahip established by the Act between British India and the 
States may not prove to be absolutely inflexible 

With regard to the special powers and responsibilities of 
Emphasis on the Viceroy, it is stated that as the federal scheme 
lesponsiblUty rests not so much on the old t-ystein of dyaichy 
hut on the principle of responsible government, the initiative 
over the whole field of federal government, except in defence 
and foreign affairs, will pass to the Ministry and gradually to 
the legislature Even m the field of defence and foreign affairs 
theie will be no arbitrary division because no Viceroy will wish 
to certify the military budget He will inevitably do his best 
to reach an agreement with his Ministry, for no defence policy 
can be effective which does not command the loyal co-operation 
of public opimon and the admimstiative machine 

Stress is also laid on the fact that federation is the only 
Need for means of combining unity and national self-govem- 
eonatltntional ment with local diversity and autonomy m so vast 
a country as India It is of the utmost importance 
that the whole country should have not only a cultural but a 
constitutional unity. Its organically integrated character must 
be maintained, particularly after the creation of self-governing 
provincial divisions. Otherwise separatist influences will be- 
-come dominant and the result will be the creation of smaller 
sovereignties which may be constantly at war with each other 



THE FEDEEAL LEGISLATUBE 200 

politically and economically, and may reduce the country to 
chaos 

It IS further argued that the commercial and mdustnal 
development of a sub-continent like India is in 
economic many respects prejudiced by the absence of um- 

formity at present existing in, for example, com- 
pany law, banking law, law of copyngnt and trademarks and 
the like It is most desirable that there should be established 
over the whole fiscal field the greatest possible degree of umty 
and uniformity In the determination of tanfi pohcies which 
affect every part of India, Indian States must, in fairness to 
them, be allowed to have an effective voice. 

The Indian critic does not deny the truth of these contentions. 
In fact, it is too obvious to be disputed But the acceptance 
of the theoretical plea for the constitutional umty of India is 
not equivalent to agreeing that the particular federal structure 
outlined in the Act of 1935 is not vitiated and deformed m 
such a way that what is intended to be a remedy will actually be 
w'orse than the disease Indian opimou is not opposed to the 
federal pimciple as such but to the specific scheme which was 
intended to be introduced m the country 


14 



XXV. THE FEDERAL COURT 

A SUPREME court IS one of the essential components of a federa- 
i sapreme tion Without such a court, no federal consti- 
•onrt TitaUj tution can work adequately and smoothly When 
different spheres of activity have been demarcated 
a leaeration Central and Provincial Governments and 

when specific duties have been allocated to each one of them, 
a superior tribunal is inevitably required to watch whether the 
distribution is being properly respected and carried out m prac- 
tice If any party feels that it has been wronged, a remedy 
for getting redress must be provided The supreme court is 
intended to entertain all such complaints and, after judicial 
investigation, to decide how far they are legitimate and genuine 
The orders that it issues are final and binding upon all parties 
It 18 a matter of recent history that the Federal Court of the 
USA held many provisions of the National Kecovery legis- 
lation, passed by the American Congress on the initiative of 
President Roosevelt, to be nltra vires of the American Consti- 
tution 

' The Federal Court has thus a special mission It stands as 
The nature the final arbiter in disputes between the federating 

et its duties units, or between them and the Central Govern- 
ment The verdict that it pronounces is obligatory on all concern- 
ed It IS the duty of this court to interpret the language of the 
Constitution whenever it is felt to be ambiguous and vague It can 
sit in judgement upon all executive action if it is alleged to 
be contrary to the provisions of the federal structure Unlike 
courts of justice in a umtary state, the Federal Court can 
question the legality of Acts passed by the central and provin- 
cial legislatures in the light of the competence of those bodies 
to pass them. Controversies about jurisdiction are finally settl- 
ed by that authority 

The Act of 1935 has provided for the creation of the Federal 
Court of India Its constitution and powers have been elaborately 
prescnbed m sections 200-18, and it was constituted on 1 October 
1937 It consists of the Chief Justice (now Sir Patrick Spens) 
and two other puisne judges. Its headquarters are at Delhi 
though it may meet m other places also 

The Federal Court, according to the Act, is to consist of a 
Ub conBtltiitloii Chief Justice and not more than six puisne judges 
They are to be appointed bv His Majesty and can hold office 
until they attain the age of sixty-five A judge is of course 
free to resign his post and may be removed from office bv 
His Majesty on the ground of misbehaviour or infirmity of mind 
OR, body if the Privy Council reports to that effect The Viceroy 
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is now empoweied to appoint additional judges to this Court 
for the trial of particular cases. 

A person is not qualified to be a ]udge of the Federal 
Qiuliflcatieiu Court unless he (i) has been for at least five years 
of judges a High Court judge in British India or in a 
federated State, or (u) has qualified as a barrister or advocate 
in Britain and is of at least ten years’ standing, or (iu) has 
been for at least ten years a pleader of a High Court in British 
India or in a federated State The Chief Justice must be a 
barrister or an advocate of at least fifteen years’ standing. 

The salaries and allowances of the judges are to be prescrib- 
ed by His Majesty-m-Council and are charged upon the re- 
venues of the Federation They are now fixed at IU. 7,000 per 
month for the Chief Justice and Es 5,600 per month for the 
other judges 

The Federal Court has exclusive original jurisdiction in any 
Original dispute between any two or more of the following 

joriiidiction parties, that is, the Federation, any of the pro- 

vinces, or any of the federated States, in so far as the dispute 
involves any question about legal rights. 

An appeal will lie to the Federal Court from the judgement 
Appellate of a High Court in British India if the latter 

jurisdietian certifies that the case involves a substantial ques- 

tion of law as to the interpretation of the Act of J936 or any 
Order m Council made thereunder 

The federal legislature may provide by an Act that m certain 
civil cases where the amount involved in the dispute is not less 
than Ks 50,000, an appeal will lie to the Federal Court from the 
judgement of a High Court in Bntish India Direct appeals to 
the Pnvy Council in such cases may then be abolished 

An appeal may be made to the Pnvy Council against any 
judgement of the Federal Court given in the exercise of its 
onginal junsdiction, and in any other case by leave of the 
Federal Court or of the Pnvy Council 

The central judicature exerts a very salutary umfymg in- 
Dnifying fluence on a nation which is composed of autono- 

inflnenoa mous umts It is mterestmg to refer here to some 
of the observations made by the Chief Justice of India at the 
inaugural session of the Court which was held m the Pnnees’ 
Chamber in New Delhi in December 1937, which briefly out- 
line the nature of the services which this new judicial tnbunal 
IS expected to render 

The Chief Justice said that the Federal Court is the first 
all-India court of law Like similar courts in other countries 
it would become at once the crucible in which the flux of current 
and political thought is tested and refined, and the anvil on 
which the more stable and permanent elements of it are ham- 
mered into shape, to take their place in that armoury of ide|i8 
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with which each generation seeks to solve its own problems. 
Independent of Governments and parties, the Court’s primary 
duty 18 to interpret the constitution. It would be its endeavopr 
to look at the constitution, not with the cold eyes of the 
anatomist, but as a hving and breathmg organism which con- 
tains within itself, as all life must, the seeds of future growth 
and development. Its canons of interpretation would not ham- 
per the free evolution of those constitutional changes for which 
the Law provided no sanction, but in which the pohtical genius 
of a people can find its most fruitful expression. 



XXVI. FEDERAL FINANCE UNDER THE ACT 

OF 1935 


The history of centralized finance m India up to 1870, the 
Change from growth of decentrahzation thereafter, and the re* 
unitary to f^orms introduced by the Act of 1919 have been 

federal polity explained in earlier chapters ^ It was an 
evolution towards provincial autonomy, but the change was 
allowed to take place only in consistence with and within the 
framework of a unitary polity and government The Act of 
1935 has distinctly provided for a federation. Even though the 
federal scheme is at present held in abeyance, the provinces 
have actually been made autonomous and self-governing to a 
considerable extent They have therefore acquired a new in- 
dependence and have come closer to the status of federal units 
It IS for this reason essential to understand the financial arrange- 
ments that have been brought into existence after the Act of 
1935 

The task of distnbuting sources of income between the 
DifBeulty of centre and the provinces in a federation presents 
allocating great difficulties The demands of both are ur- 
revonuM gent The duties that they are called upon to 

perform are equally vital and beneficial to the whole nation 

For example, the responsibihty of defence and foreign re- 
lations IS entrusted to the Central Government, and its importance 
to the country cannot be exaggerated It is a very expensive 
and onerous charge Several matters of internal administration 
which are common to the whole federal area and which require 
a uniformity of outlook and action are also managed by the 
same authority For the efficient discharge of all these obli- 
gations the Federal Government must be supplied with 
adequate funds 

On the other hand, the Provincial Governments are directly 
concerned with subjects like education, sanitation and pubhc 
health, which bnng about the material welfare and progress of 
the commumty They have an almost inexhaustible field for 
the development of social services In fact, the positive benefits 
of a civilized corporate life, the tangible good of the very insti- 
tution of government, are reahzed to a great extent in the 
provincial sphere The monetary appetite of the provinces will 
therefore be insatiable 

A balanced compromise has to be effected between such con- 
flicting claims, and reMonable satisfaction given to both the 
parties The body of tax-payers is of course the same, whether 


‘ CShspters zix and xx. 
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the tax*impo)Bing authority is the Federal Govemnient or the 

province. 

Sections 136-49 of Part VII of the Act are devoted to the 
Seheme of question of finance. Other sections, deabng with 
the Act the Eeserved subjects in the Federation, Indian 

railways, the High Commissioner for India, etc., have also a 
direct bearing on national expenditure because they impose 
certain financial responsibilities on the federal exchequer The 
scheme of the allocation of revenues between the Federation 
of India and its constituent units as contemplated by the Act 
IS based on the following pnnciples Revenues derived from 
items enumerated m the Federal Legislative List will be allo- 
cated to the Federation Revenues derived from items enumer- 
ated in the Provincial Legislative List will be allocated to the 
provinces There are several items in the Concurrent Legislative 
List which are capable of yieldmg income by being taxed, but 
their position does not seem to have been properly clarified in 
the Act 

The following are among the sources of revenue found in 
Federal tourou the Federal Legislative List customs duties, 
af revenue excise duties on goods manufactured or produced 
in India, except liquors, opium and narcotic drugs and 
medicinal toilet preparations containing alcohol, corporation tax; 
salt, taxes on income other than agricultural income, taxes on 
capital, duties in respect of succession to property other than 
agricultural land, stamp duty in respect of bills of exchange, 
cheques, promissory notes, insurance policies, etc , terminal 
taxes on goods or passengers earned by railw'ay or air, taxes on 
railway freights and fares 

Out of this list, duties and taxes on the following items have 
Auignmenti to be levied and collected by the Federation, but 
treat ibem their net proceeds in any financial year must be 
t* assigned to the provinces and federated States and 

pmiuMs distributed among them in accordance with pnnci- 

ples which may be formulated by an Act of the federal legislature 
succession to property other than agricultural land , federal stamp 
duties , terminal taxes on goods and passengers earned by railway 
or air, and taxes on railway fares and freights The federal 
legislature has the right to increase any of these duties or taxes 
by a surcharge for federal purposes, and the whole of the proceeds 
of the surcharge will go to the Federation 

Duties on salt, federal duties of excise, and export duties 
have to be levied and collected by the Federation, but if an 
Act of the federal legislature so provides, a part or the whole 
of the proceeds must be paid out of the revenues of the 
Federation to the provinces and federated States. The pnnci- 
ples of distnbution will be formulated by the federal Act But 
at least 50 per cent of the proceeds of the export duty on jute 



FEDERAL FINANCE 216 

must be assigned t<3' the provinces or federated States in which 
jute IS grown 

A prescribed percentage, which has now been fixed at fiO, of 
AaaignmeDts of the net proceeds of the taxes on income other than 
ineomc-tsz agricultural income is to be assigned to the pro- 
vinces and the federated States But the federal legislature 
may at any time increase the taxes by a surcharge for 
federal purposes, and the whole proceeds of such a surcharge 
shall go to the Federation Similarly, out of the moneys assigned 
to the provinces and federated States, the Federation may re- 
tain certain prescribed sums for prescnbed periods So that 
in case of financial stringency during the earlier years of the 
operation of the federal machine the federal revenues will not be 
depleted by grants made to the provinces and States 

The States uill not be subjected to direct taxation by the 
Federation except in the case of the corporation tax which may 
be le\ied after ten years from the inauguration of the Federation 
They will also be called upon to pay special surcharges on 
income-tax m an emergency The corporation tax may be 
commuted into a lump contribution 

Special subventions have to be given out of the revenues 
Subventions <jf the Fedeiation to make up the deficit m the 
to deficit budgets of certain provinces They have been 

provinces fixed by an Order-in-Council, which was issued 

in accordance with the recommendations of the Niemeyer 
Report ^ 

The Federation has to pay out of its i-evenues sums required 
Payments to by the Crown’s Representative for the discharge 

tbe Crown’s of his functions m relation to the Indian States 

RepresenUtive jjj ^.igudying his acceptance of the Instrument of 

Accession of any State, Hi& Majesty may agree to remit any 
cash contribution that may be payable by that State De- 
tailed provisions have been made m this connexion by section 
147 of the Act 

The sources of income possessed by the Provincial Govern- 
ments m the federal constitution have been described at length 
in Chapter XXXI-III, of this book 

The federal budget wall be laid every year before the chambers 
Tbe federal of the tederal legislature, and will show separately 

budget estimates ot expenditure which are votable by 

those chambers and those which are non-votable. The latter 
are described as being charged upon the revenues of the 
Federation and are beyond the control of the elected representa- 
tives of the people Those amount's will be spent in accordance 
with the directions given by the Governor- General and his 
bureaucratic advisers 


' See chapter xxxii, §3 
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The noa<Totable items as mentioned m section 33 are : 
Nen-ToUble Salanes and allowances of the Govemor-GenetaU 
•ipMidltittB Mimsters, Counsellors, Financial Adviser, Advo- 
cate-General, Chief Commissioners, staff of the Financial 
Adviser, judges of the Federal Court and the High Courts, debt 
charges includmg mterest, Binkuig fund and redemption, ex- 
penditure on defence, ecclesiastical affairs, external affairs, tribal 
areas and excluded areas in the provinces, expense incurred 
in discharging the functions of the Crown in relation to the 
States, and in satisfying any decree, judgement or award of a 
court, any other expenditure declared by the Act or by an 
Act of the federal legislature to be non-votable Section 247 (4) 
also prescribes that the salary and allowances of persons appoint- 
ed to a civil service or civil post by the Secretary of State are 
charged upon the revenues of the Federation 

It has been calculated that all these sums put together 


Cato In 
tha votabla 
items OSH 
be nttand 


would cover over four-fifths of the total expendi- 
ture of the Federation The remaining fifth will 
be submitted to the vote of the legislature in 
the form of demands for grants But any cut 


in the demand made by the legislature can be restored by the 
Governor-General if he feels that it would affect any of his 
Special Responsibilities 



XXVII. INDIAN BAIL WAYS AND THE FEDERAL 
RAILWAY AUTHORITY 

§1. IMPORTANCE OF RAILWAYS 

Railways play a very important part in the life of a modem 
Economic community They give a powerful impetus to the 
military and development of industry, trade and commerce 
cultural and bring about the economic prosperity of a 

beneflto nation The services rendered by them in times 

of war are of inestimable value The facility of cheap and 
comfortable travel helps to multiply human contacts and to 
enlarge the human mind and vision In short, railways are the 
grand artenes not only of a nation-wide system of Communi- 
cations, but also of the realm of knowledge, art and culture 
Every state is therefore interested m the adequacy and the 
efficiency of its railway organization 

Unlike most other social utilities, the construction and 
Vast capital operation of railways involves a vast outlay of 
expenditure capital expenditure Difficult and costly engineer- 
ing projects like bridges and tunnels have to be carried out 
successfully, high-powered engines and other types of machines 
have to be continuously employed, a large staff of experts and 
others has to be constantly maintained All this means great 
expense But on the other side, the income earned by rail- 
ways IS also immense They carry thousands of tons of goods 
and millions of passengers every year, and their daily gross 
earnings are counted by lakhs of rupees 

Railways may be owned and managed by a state or by private 
BuaincBS companies incorporated w'lthin a state But m 

principles of any case the fact cannot be forgotten that, in 

worUng a capitalistic society, they are in the nature of 

ncceggar; bjg business concerns and require to be conducted 

on sound commercial principles, consistently wuth the safe- 
guarding of national interests as defined by progressive thinkers 
The capital investments made in railways, even when they 
belong to private shareholders, are a national asset and need 
to be protected, though no protection can be granted at the 
cost of social justice and the welfare of the commumty as a 
w hole 

Whether railway ownership and management vests in the 
state or in pnvate companies, a twofold objective needs to be 
achieved The freshness, elasticity and economic equilibrium 
of pnvate enterprise have to be preserved, and simultaneously 
the abuses of private monopoly, unbndled lust of profit and 
criminal indifference to the public good, have to be effectively 
prevented • 
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§2. RAILWAYS IN INDIA 

construction was first started in India m 1854 
during the Gktvemor-Gieneralship of Lord Dalhousie, 
and it has made rapid progress since then There 
are at present about 43,000 miles of railway 
track in the country, and the total amount of capital invested 
in them amounts to nearly 880 erores of rupees Most of the 
work was done by private joint stock compames formed in 
England with English capital They received a number of 
concessions from the Government of India, including a guarantee 
of mterest on the capital spent That is how the E.I , G I.P , 
B.B.&C I , M &S M , SI and similar other railway companies 
came into existence Specific portions of Indian territory were 
allotted to them for operation 

Originally, the ownership and management of railways 
Goyernmant vested in these companies with certain restnetions 

ownership imposed on them by the Government When 

and eompany the period of their contract came to an end, 
management many of the compames were purchased by the 
state in accordance with the terms of the contract, and state 
ownership thus came to be established over many railways But 
state ownership did not mean state management After the 
purchase of the railways, the Government entered into fresh 
agreements with the same companies, entrusting the working 
of their railway systems to them on certain conditions These 
new contracts were terminable at the end of specified periods 
A number of defects ■were noticed in railway admimstration 
Acworth and policy during the Great War of 1914-18, and 

Oommltte# therefore when it was time for the contracts with 

daUttni**”' E I R and the G I P R to come to an end, 

the Government appointed a committee under the 
presidency of Sir William Acworth to investigate the whole 
question and to make recommendations for reform. Two 
momentous changes w-ere introduced as a result of the com- 
mittee’s report In the case of the compames with whom the 
contracts were expiring, the state took the management into 
their own hands and to that extent the old method of company 
management was abolished Secondly, the railway budget was 
separated from the general budget of the Government of India 
and a fixed contribution began to be taken from the lailways 
towards the general revenues of the country. 

The Indian people have been very critical about the railway 
Indian policy pursued by the Government No special 

Mritlelim of effort was made to attract Indian capital and to 

railways employ Indian talent in their construction and 
vvorking On the contrary, generous concessions were granted 
to the foreign compames which w'ere formed for the purpose of 
cdnstrueting and operating them The guarantee of interest 
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on the capital mvested was bound to encourage not economy 
but extravagance. The capital expenditure of hundreds of crores 
of rupees was not so organized and incurred as to lead to the 
growth of big industries in India In fact, the Indian railways 
were often accused of injuring Indian industries by quoting un- 
favourable tariff rates for the carnage of their produce Indians 
were excluded from the higher branches of railway service, and 
the conditions of travelling for third class passengers, who form 
the majonty of the Indian people and who contnbute the major 
portion of the railw'ay income, were intolerable 

Management of railways by the state was expected to go a 
Advantage long way towards removing most of these evils 
of state The pnvate shareholders’ companies incorporated 

management m a foreign country were beyond the cnticism and 
control of the Indian people But even a bureaucratic Govern- 
ment could be reached and indirectly influenced by non-official 
members of the Indian legislature In a fully self-governing 
India, railway policy and administration will be determined 
by the Indian people acting through their elected legislatures 
and responsible Ministers No outside interference will then 
he permissible 

At present the railway department is ni charge of the Mem- 
The Railway her for CJommunications in the Central Executive 
Board Council. Below him there is the Railway Board 

consisting of the Chief Commissioner, the Financial Com- 
missiomer and one member, w^th directors, deputy-directors 
and secretaries under them. The railway budget is presented 
separately by the Communications Member to the central legis- 
lature, which can discuss it generally and vote a part of its 
grants The Railway Board was the executive creation oi the 
Government of India for the convenience of administration and 
was not the result of any Parliamentary statute Its composition 
and duties can be varied without reference to Parliament and 
even its existence can be brought to an end by the orders of the 
Government of India with the sanction of the Secretary of 
State 

§3 CHANGES PROPOSED BY THE ACT OI lO'^o 

The proposed transfer of political power into the hands 
Statutory of Indians raised the question of control over 
railway railways Large amounts of British capital have 

authority been invested m them and Parliament did not 

want to jeopardize this capital even remotely by any consti- 
tutional changes that may be introduced in India The matter 
was considered by a sub-committee appointed by the Secretary 
of State m 1933 and also by the Joint Parliamentary Committee, 
and it Was recommended that the actual control of the admini- 
stration of Indian railways should be placed in the hands of a 
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Statutory Railway Authority which would be free from political 
interference. Accordingly, Part VIII of the Act, sections 181- 
99, and the Eighth Schedule have been devoted to the subject 
of railways. 

It IS laid down that the executive authority of the Federa- 
It( tion of India m respect of the regulation and 

Conititution construction, maintenance and operation of rail- 
ways shall be exercised by the Federal EaUway Authonty. 
It will be a corporate body and will consist of seven persons to be' 
appointed by the Governor-General Of these not less than 
three are to be appointed by him in his discretion and the rest 
presumably on the advice of his Mmisters From among the 
members a President of the Authonty is to be appointed by the 
Governor- General m his discretion 

No person will be qualified to be a member of the Authonty 
Quallfleationg (a) unless he has had experience m commerce, 
and tonore ot industry, agriculture, finance or administration or 
its members if fig is, or within the twelve months last 

preceding has been, (i) a member of the federal or any pro- 
vincial legislature or (u) m the service of the Crown in India 
or (ill) a railway oflScial in India The tenure of a member is 
to be five years and he will be eligible for reappointment for a 
further tenn not exceeding five years The Governor-General 
exercising his individual judgement may terminate the appoint- 
ment of any member if he is found unable or unfit to perform 
his duties The salary and allowances are to be determined 
by the Governor-General in his individual judgement. 

At the head of the executive staff of the Authority there will 
Official staff be a Chief Railway Commissioner appointed by 
the Governoi-Gcneral exercising his individual judgement after 
consultation with the Authonty He will be a man with 
expenenee of railway administration He will be assisted by a 
Financial Commissioner appointed by the Governor-General and 
by such additional commissioners as the Authonty on the 
recommendation of the Chief Commissioner may appoint The 
Chief Commissioner and Financial Commissioner ■will have the 
right to attend any meeting of the Authority 

The Authonty in discharging their functions will have to 
Fedcrml nut on business pnnciples, due regard being paid 

eontroi oter to the interests of agriculture, industry, com- 
merce and the general public On all questions 
of policy they will be guided by instructions given to them by 
the Federal Government If any dispute anses as to whether 
a question is or is not a question of policy the decision of the 
Governor-General m his discretion will be final He may also 
issue to the Authonty such directions as he may deem necessary 
in respect of matters involving any of his Special Res- 
ponsibilities or in regard to which he la required to act in his 
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discretion or in his individual judgement The Authority must 
give effect to such directions. 

The Governor-General exercising his mdmdual judgement, 
Roles for but after consultation with the Authority, may 
Sranssetion make rules for the transaction of business ansmg 
«f businsu out of the relations between the Federal Govern- 
ment and the Authority. They shall include pijovisions re- 
quiring the Authority to transmit to the Federal Government 
all such information as may be specified in the rules and to 
bring to the notice of the Governor-General any matter which 
involves or is likely to involve any Special Responsibihty vested 
in him. 

The Authority is required to establish, maintain and control 
The Rail- a fund to be known as the Railway Fund, and 

way Fund all moneys received by the Authority whether 

on revenue account or on capital account from any source 
have to be paid into that Fund All expenditure, whether 
on revenue account or on capital account, required for the dis- 
charge of their functions has to be defrayed out of the Fund 
Any surpluses on revenue account have to be apportioned 
between the Federation and the Authority in accordance with 
a scheme to be prepared, and from time to time reviewed, by 
the Federal Government 

The Governor-General may from time to time appoint a 
Railway Railway Bates Committee to give advice to the 

Committee Authority in connexion with any dispute as to 

rates or traffic facilities between the public and 
the Authority A Bill or amendment for regulating the rates 
or fares to be charged on any railway can be introduced in 
any chamber of the legislature only on the recommendation 
of the Governor-General 

There will be a Railway Tribunal consisting of a President 
Railway and two other persons selected by the Governor- 

Tribunal General m his discretion They will be men of 

railway, administrative or business experience The Piesident 
will be a judge of the Federal Court and will hold office for a 
period of not less than five years as may be specified m the 
appointment It will be the duty of the Tribunal to e.yercise 
such jurisdiction as is conferred on it by the Act, and an appeal 
from its decision will he to the Federal Court on a question of 
law 

It will be seen from this brief account of the constitution and 
Results of functions of the Federal Railway Authority that 

the change a special arrangement has been proposed for the 

administration of Indian railways after the inauguration of the 
Federation and the introduction of partial responsibility They 
will not be a Reserved subject in charge of the Governor- 
General and outside the competence of the legislature But 
they will not be in charge of a responsible Minister eithes 
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The Authont; to which their management is entrusted will be 
dominated by the Governor-General acting in his discretion in 
many ways. And no change can be brought about in its oonslatu- 
tion and function except with the sanction of Parliament because 
it will mean an amendment of the Act of 1935 Thus Parliament’s 
direct control is established over the nature of the machinery 
which manages the railways of India. 
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XXVin. THE GROWTH AND FORMATION 
OF PROVINCES 

§1. THE EARLIEE SETTLEMENTS ANE THEIR 
OPFICIALS 

The evolution of a mighty and extensive empire from small 
and unostentatious beginmngs le the dominant note in the pages 
of Indian history for three-quarters of the century following 
the battle of Plassey In the moral, matenal and intellectual 
exhaii^tion which seems to have prostrated the vitality of India, 
province after province capitulated before the might of the 
foreigner The last gasp of the dying nation was breathed in 
1857 when a desperate though feeble attempt to regain what was 
lost ended in total collapse 

The conquest of India by the British race was at once a 
The nature continuous and a sporadic process. The continmty 
of the Indian lay in the idea, the absence of symmetry and 
Conquest system was due to the varied and unequal 
nature of the opposition w'hich was offered to the conqueror 
and which had to be overcome before the conqueror’s authority 
was established There are well-marked periods during which 
the work of expansion was carried out Periods of incessant 
and aggressive activity always alternate with periods of 
comparative stagnation and quiet Such spells of inaction, 
indeed, seem to ha\e curiously combined m themselves the 
elements of both cause and effect, the latter, so far as relaxation, 
naturally follows an era of feverish energy, and the former, in so 
far as an undisturbed spell of peace, acts as a restorative and 
invigorates the tendency to action 

Beginning with Bengal, which practically became a British 
Work of a possession after the grant of the Diwani in 1765, 
oentury the power of England had spread practically 

to the whole of India by 1857 Bengal and the Carnatic were 
being simultaneously acquired during the time of Lord Clive 
With the fall of Tippu Sultan and the decline and fall of the 
Maratha power in 1818 the w’hole of south India, and almost 
the whole of central India bordering on its eastern side the 
Bntish possession of Bihar, that is almost the whole of the land 
with the exception of two areas on the western borderland, came 
under the suzerainty of the new masters Sind follow^ed in 
1839, the Punjab came next in 1852, and finally in 1857 came 
the defeat of the forlorn endeavour of desperate impotence 
The history of this chequered period is filled by the glamour 
of the exploits of a Cbve, of a Wellesley, a Hastings, and a 
Palhousie, as also by the restrammg influence of a Shore, a 
Minto or a Bentinck The larger and longer the conquest, 
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tke zoore oompUcated and responsible became tbe task of preserv- 
ing in good order the huge and incongruous acquisition. 

Originally, settlements of the East India Company were 
-Ooveriion ef established m the three coastal towns of Bombay, 
taetorles Madras and Calcutta, and so long as the Company’s 

business was strictly commercial, it was not necessary to 
appoint any important political officer for the administration 
of the factories The first mention of the power of appointing 
Governors and other high officers over their fortresses is made 
in the Charter that was granted in 1661 during the reign of 
Charles II The Governor, along with a few senior servants 
of the Company, formed what was known as the Council The 
President of the Council and the Governor were one and the 
same person Madras, Bengal and Bombay each had its own 
Governor and Council and each ultimately came to be known 
as a Presidency, as being the jurisdiction of the President-in- 
Council There vas no authority on the spot in India which 
was superior to all the three or to any one of them. Their 
poveis and status were co-ordinate All of them were controlled 
directly from England by the East India Company 

It IS clear that the chief business of the officials in India 
Early officials to negotiate for special privileges and con- 

were purely cessions for their trade, to safeguard the interests 
commercial of their merchants and traders and actually to 
superMse their conimercial transactions They had no politi- 
cal mission Sometimes, indeed, their help was sought by the 
reigning monarch for the suppression of his enemies, sometimes 
they came into conflict with the reigning monarchs over questions 
of disputed privileges winch the Company claimed but which 
the monarch declined to locogmze On the whole, however, till 
the death of Auraugzeb m 1707, the East India Company’s 
officers were almost eiitirolv officers in a business concern Their 
held of activity was limited to the area of the seaports They 
had political pow'er or juiisdiction only over their own servants 
and only tq the extent that was essential for conducting tho 
affairs of the factory Thus the Governor and Council of each 
factory were empowered to judge their servants and subjects in 
all causes They were also given power to declare war or peace 
With any ‘heathen’ nation in Asia or America, or to declare 
martial law in their factones The Governor was to exercise 
all powers of a Cantain-General of the army In short, the 
Governor-m-Council was vested with those administrative powers 
which were necessary to maintain the existence and activity of 
the Company 

With the gradual transformation of the Company from a 
•commercial into a political body, the nature of the duties of 
the Governor and his Council, as also the extent and character 
of their jurisdiction and power, necessarily underwent a chang®. 

15 
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The acceptance of the Diwani after a complete victory in the 
battle of Buzar practically meant the acceptance 
of sovereign responsibihty for the provinces of 
Bengal, Bihar and Onssa British authority had 
also in the meantime been established over the 
Southern province of the Carnatic After 1757 
passing of the Eegulating Act in 1774, the 
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and till the 


Governors and the Councils of the three Presidencies had to 
watch with vigilance the rufifled course of politics m their 
respective spheres and to guard against any onslaught upon 
the supremacy that they had newly acquired in north and 
south India 

In these early days, the Governors of the three presidencies 
Independence were all independent of each other There was no 
of the authority in India which could control any or all 

provincial of them And therefore every Governor looked 
Governors orders from his superiors abroad, who were 

separated trom the actual scene of operations by a distance 
of 6,000 miles So long as the Company’s business was purely 
commercial and so long as no further political or mihtary 
complications were introduced, the Governor’s duties were 
comparatively simple and did not involve any very great risks, 
either financial or political Control from distant England did 
not prove inadequate The keeping of regular standing armies, 
the fighting of regular battles, negotiations of treaties of peace, 
were no parts of the business of trade No centralized authority, 
therefore, was necessary 


§2 AFTER THE REGULATING ACT 

The establishment of territorial sovereignty over a vast area. 
Heed for with all the responsibility of governance that it 
unity of involved, urgently necessitated a reorgamzation of 

control the whole system of the Company’s Indian 

management Umty of command and control thioiighout 
the Company’s dominions in India, and uniformity 'of guidance, 
were found indispensable for proper governance and safety 
The independence of the Governors, and the capricious ongi- 
nality in design and action which every one of them might 
enthusiastically try to show, were not calculated to benefit the 
administration The system was found to be mischievous 
Madras or Bombay might not prove susceptible to the demands 
and difficulties of distant Bengal, and the unseemly spectacle 
might be witnessed of distant provinces assuming an attitude 
of culpable indifference when another, distant province was in 
danger Considerations of this kind dictated the change that 
was introduced by the Eegulating Act m 1773, amongst the 
many others that were also inaugurated by it. 

One of the clauses of this Act clearly laid down that the 
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Governor of Bengal was to be supreme over the other 
The Regulat- Governors. In war and peace and also in other 
log Act important administrative matters the minor 
Governors were enjoined to obey the Governor-General-of- 
Bengal-in-Council, The title of Governor-General was given to 
the Governor of Bengal. The fact that he was designated 
Governor-General of Bengal and not of India is mdicative of 
the absence of any ambition on the part of the Company’s 
proprietors to include the whole length and breadth of India 
under their supreme control The office of Governor-General 
was a new creation but the person who filled the office was not 
new The Governor of Bengal himself become the Governor- 
General. The duties of the two offices were combined in one 
person Direct executive responsibility for the province of 
Bengal proper was not separted from the duties of the Governor- 
General Thus one and the same person was required to perform 
extremely complicated and heavy duties, disposal of local 
problems and imperial dictation being both left to him 

With the creation of the office of Governor-General and the 
Centralization definite declaration of the supremacy of Bengal 
over the other Presidencies, the Go%'emors of the latter were 
automatically reduced in status and were thrown comparatively 
into the background They were no longer independent In- 
deed, as has already been described, this reduction m status 
and loss of power was not easily digested by the provincial 
Governors immediately after the passing of the Regulating 
Act They defied the revelant clause of the Act and took 
certain steps on their own initiative without even consulting 
their newly created head,|^and put him at times into em- 
baridssing situations Such insubordination, however, could only 
be temporary Masterful personalities at the head did not brook 
their defiance and matters were soon settled as they were in- 
tended to be settled by the Act 

Pitt's India Act of 1784 once more emphasized the control 
Pitt’i of the Governor-General-in-Council over the other 

India Act presidencies In fact, this control waa enlarged 
so as to include clearly all matters connected with war, peace, 
revenues, the army, etc This measure also laid down that 
each presidency was to have a Governor and three Councillors 
mcluding the Commander-in-Chief. The Governors and the 
Councillors were to be appointed by the Court of Directors and 
could only be removed either by the Crown or by tbe Directors. 
From this time onwards, therefore, each presidency had a form 
of government analogous to that of the Central Gcvemment 
There was a person at the head who was assisted by a few 
councillors The Governor-General-in-Council exercised powers 
of superintendence and general cdntrol m all important matters 
concerning the provinces. .» 
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The Charter of 1793 extended to the Governors of Ji^adras 
Charter and Bombay the power of ovemding their Ccmncds 
1798 in case of a difference of opinion between them 

and their Councils, and when they felt that the peace, 
safety or good government in the province would be endangered 
by the attitude taken by their Councils Such a power had 
already been conceded to the Governor-General when Lord 
Cornwallis, wiser by the experience of Warren Hastings, 
specially stipulated for it in 1786 It was thought better to 
concede a similar extraordinary power to provincial heads also, 
to enable them to discharge their duties properly The Governor’s 
extraordinary veto against the Executive Council thus dates 
from the year 1793 

In 1807 the Governors and Councils of Madras and Bombay 
were given the same power of issuing regulations that had 
been enjoyed by the Governor-General-in-Coimcil since the 
Regulating Act The Provmcial Government did not need 
henceforth always to depend upon the Central Government m 
order to get any legislative measure, beneficial for the province, 
placed on the statute book The Charter of 1813 gave to the 
Provincial Governments the power of taxation The power had 
many limitations, but even then its deliberate grant was signifi- 
cant, as showing the Cemral Covcrninent s appreciation of 
the importance of Pro\incial Governments and the necessity 
and desirability of granting them freedom generally m local affairs 

The Charter Act of 1833 tended in the direction of centrali- 
The Act zation It expres^-ly declared that the Govemor- 

1833 General of Beng.il should be henceforth desig- 

nated the Governor-General of India The old designation 
had become an anachronism after the political events and 
military conquests wliicli took place subsequent to the passing 
of the Piegulating Act This Act also deprived the Provincial 
Governments of any right of law-making That power was 
exclusively vested m the Governor-Gencral-m-Council The 
Provincial Governments had merelv to submit drafts if they 
wished any Liw to be passed for tliemselves The appointment 
of a special Law Member to the Governor-General’s Executive 
Council and the need for a comprehensive consolidation and 
codification of the existing law- were responsible for this restriction 
imposed upon the Provincial Governments Already there were 
five different bodies of law in operation in India, and ifc was 
thought better to secure umfoniuty by preventing Provincial 
Governments from having their own codes. 

This Act also proposed to divide the overgrown Presidency 
of Bengal into two provinces, one with headquarters at Fort 
Wilham and the other at Agra This step bad been long overdue, 
thanks to the unplanned and spasmodic manner in which pro- 
vinces were formed in India Every piece of territory that was 
Acquired after the Diwani and that was contiguous to the 
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pOBsesBions obtained under the arrangements of the Diwam was 
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will be clear when it is understood that in 
1833, when the Charter Act was being passed, 
the Presidency of Bengal included in its terri- 
torial and political jurisdiction the present 
of Bengal, Bihar, Onssa, and Assam and a 
large portion of territory now included in the United Provinces 
including Benares and Agra It was physically impossible for 
one man to be an active and efficient day-to-day administrator 
of this vast tract, to supervise its affairs and at the same time 
to bear the responsibility of formulating a comprehensive im- 
perial policy and of supenntending provincial administrations 
The Charter Act proposed to reduce this unbearable burden and 
make matters more convenient by dividing the whole tract into 
two provinces to be governed by separate Governors But the 
arrangement never worked out 'in practice and this clause of 
the Act remained a dead letter 

However, the Governor-General was empowered m 1836 to 
The N.-W. create a Lieutenant-Governorship for the North- 
Province Western Proiinces This province was rechris- 

tened the United Province's of Agra and Oudh in 
1902, and is still known by that name The appointment of 
a Lieutenant-Governor relieved the great pressure of work upon 
the Goveriioi -General 


The Charter Act of 1853 authorized the appointment of a 
Bengal and separate Governor of Bengal, and till he was 

the Punjab appointed it authorized the Directors and the 

Board to nominate a Lieutenant-Governor for the province 
Such a Lieutenant-Governor was appointed m 1854, the appoint- 
ment of a Governor being postjxmed till the year 1912 The 
Governor-General of India was relieved of direct executive res- 
ponsibility for the administration of any province and could now 
devote his undivided attention to fulfilling his duties as a 
supervising and controlling central power The Charter also 
gave authority to the Directors either to constitute one new' 
province with a Governor and Council, or to appoint a Lieutenant- 
Governor Accordingly a Lieutenant-Governor for the Punjab 
was created m 1859 No new Governor was appointed 

Oudh, which was annexed in 1850 and put under the 
authority of a Chief Commissioner, was merged in the North- 
Western Provinces in 1877. 

By an Act of 1854 the Governor-General-in-Council, with 
The c.P , the sanction of the Directors and the Board, 
Burma, Assam could take by proclamation under his immediate 
^ H.-W.P. authority and management any part of the 
ProTiiius territories in possession of the Company and then 

give orders for its administration The mode m which this 
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power was used was by the appoiatmeut of Chief CommisBioiieis# 
to whom the Governor-General delegated the necessary powers. 
Chief Commissioners were accordingly appomted for the Central 
Provinces in 1861 and Lower Burma in 1862. Berar, taken 
over from the Nizam in 1903, was linked with the Central 
Provinces On the conquest of Upper Burma and on its addi- 
tion to the province of Lower Burma in 1886, a Lieutenant- 
Governor was appomted as administrator in place of the old 
Chief Commissioner Assam had been annexed to Bengal in 
1826 and was formed into a separate Chief Commissionership 
in 1874 In the partition of Bengal in 1905, Assam, together 
with the eastern half of Bengal, was converted into one 
Lieutenant-Governorship When the partition was annulled m 
1912, Assam once more became a Chief Commissionership 
The North-West Frontier Province was formed m 1901 by 
detaching the frontier districts from the Punjab Delhi was 
created a separate province under a Chief Commissioner when 
it was made the capital in 1911 

The Government of India were empowered by the Act of 
1854 to define the limits of the various provinces The Act 
further expressly vested m the Governor-General-in-Council all 
residuary authority not given to the local Governments The 
additions to the Bntish territory made by Lord Dalhousie and 
the urgent necessity of splitting up the tremendously over- 
grown province of Bengal at last goaded the home authonties 
to take steps which would authorize the formation of new pro- 
vinces and help in the systematization of their management 

§3 TYPES OF PEOVINCES 

Henceforth three different types of provinces are visible 
Thm types The first type included the old presidencies or 
■of proTinces Governor’s provinces, the second included pro- 
vinces under Lieutenant-Governors and the third those under 
Chief Commissioners The first type naturally enjoyed a higher 
status as they were the more ancient and enjoyed special privi- 
leges After the abolition of the Bast India Company, the 
power of appointing Governors of the presidencies was vested 
in His Majesty acting on the advice of the Secretary of State 
The Lieutenant-Governors and Chief Commissioners were ap- 
pomted on the recommendation of the Governor-General The 
Governors had also privilege of being in direct correspondence 
with the Secretary of State, it being only necessary for them 
to send copies of such communications to the Governor-General. 
Lieutenant-Governors and Chief Commissioners on the other 
hand had a comparatively lower status, particularly the Chief 
Commissioners, who were mere delegates of the Governor- 
General m respect of the necessaiy powers of administratioii 
tljat were granted to them One more distinction has to be 
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ntAed. The GovetnoiB’ provinces necessaxily possessed Exe- 
cutive Councils. It was not so with either Lieutenant-Governors’ 
■or Chief Commissioners’ provinces. 

The Reforms Act of 1919 entirely did away with this 
distinction and all provinces were declared to be 
Governors’ provinces However, the old difference 
in the authority which made the appointments 
remained Governors of the three old presidencies 
■continued as before to be nominated from England on the 
advice of the Secretary of State. They were persons outside 
the Indian Civil Service and had often been prominent party 
leaders or Parliamentarians They had naturally a higher status 
All the other Governors were nominated on the recommendation 
of the Governor-General and were usually men who had put 
in a successful and long period of service in India These 
were prize posts for the ambitious and capable members of 
the bureaucracy and they were generally left in the gift of 
the chief authority on the spot, namely the Governor-General. 
Such provinces could not have, therefore, the status of the old 
presidencies The Act of 1858 expressly gave the Governor- 
General the right of appointing Lieutenant-Governors 

Another distinction in the provinces was introduced when 
Regulation tlie practice was initiated of admimstenng newly 
and Non- conquered territories like Assam, the Punjab, 
Regulation Saugor, etc , not under the laws and regulations 
Prorinces force in the old provinces like Bengal and 

]3ibar, but under instructions issued by the Governor-General- 
in-Council Such provinces came to be known as Non-Eegulation 
Provinces as distinguished from the old Regulation Provinces 
•of Madras, Bengal and Bombay In the Non-Eegulation 
Provinces great discretion was allowed to officers, and the 
administration was conducted m accordance with simpler codes, 
modified to suit the circumstances of each special case How- 
ever, in course of time, the distinction practically disappeared 
and was almost non-existent at the time of the introduction of 
the Montford Reforms, except for some difference in the titles 
of officers In the Non-Regulation Provinces, for instance, the 
Collector was designated the Deputy-Commissioner and the 
Deputy-Collector was known as the Extra Assistant Com- 
missioner After the Montford Reforms, all proiinces were 
raised to the dignity of Governors’ provinces and therefore the 
distinction disappeared 


§4 DEMAND FOR A REARRANGEMENT OF 
THE PROVINCES 

The fundamental fact must be borne m mind that nearly a 
■century was required to achieve the conquest of the whole of 
India As a consequence, that symmetry of arrangement and 
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naturalBess of division which might be expected to follow btota 
Uapiumed a unified conception are conspicuous by their 

fernwtion of absence m the pohey that was evolved dunng a 
Provlneos penod of successive war and peace. To take an 
instance from everyday life, it was not as if an extensive and 
open piece of ground was systematically developed, and a 
mansion, planned with careful attention to all detail, was erected 
upon it It was on the other hand like the purchase of one 
site first and the gradual acquisition of adjoining sites after- 
wards Officials of the East India Company who were called 
upon to form political subdivisions of the country during the 
penod and process of conquest could not have the perspective 
of a whole British Indian Dominion, because it had not become 
a reality then 

It is obvious that a continent like India is too big, diversi- 
Proper and unwieldy to be treated as one single and 

principles in coherent unit for the purpose of administration 
the formation It had to be divided into various provinces, m 
of procincee order to ensure a clear division and demarcation 
of responsibility and to avoid confusion in management There 
are certain vvell-reoognized princijiles on which the formation 
of such provincial subdivisions ought to be based Under 
normal conditions and given a fairly numerous population, 
a common language, common historical affinities, common 
customs and traditions, common modes of life and thought and 
a common territoiy are regarded as natural lines of demarcation 
and division They would represent distinct entities, each one 
of which IS unified by strong niternal ties It must be remember- 
ed that for centuries together the larger Indian nation has been 
composed of small but different nationalities, each confined 
mainly to a particular part of the country Political divisions 
could very appropriately follow these linguistic and cultural 
divisions 

No such deliberate pnnciple of division underlies the for- 
Indiaa mation of provinces in India The basis of di- 

proTinoes not vision is not ethnological, linguistic or cultural 
homogoneous The one factor that influenced and necessitated 
the division was administrative convenience And hence some 
of the Indian provinces huv'e become heterogeneous conglomer- 
ations w'lth a great variety of languages and society The 
Bombay Presidency, which consisted of four or five distinct 
cultural groups, Sind, Kathiawar, Gujarat, Maharashtra and the 
Karnatak, is a case in point Smd, w'hicb was conquered m 
1839 — that is, before the conquest of the Punjab — could not be 
given independent status, and therefore it was merely attached 
to the British province geographically nearest to it, to Bombay 
Many of the provinces were carved out of new acquisitions, 
and administrative convenience being the sole underlying aim 
of, the division, the spectacle of homogeneous units being split 



gbowth and foemation of PEOFTNOES li8» 

into divisions and their Bolidan% destroyed by their indusion 
in two different provinces is not uncommon The Karnatak, 
Maharashtra and Berar are pertinent instances. Some of the 
Indian provinces are therefore mere patchwork, mere congrega- 
tions of different groups which among themselves have not that 
affinity which results from common characteristics and common 
development 

This spasmodic and irrational method of the formation of 
Demand for provinces has had an interesting sequel There 
an aUeration has now ansen in many parts of the country con- 
ol provincial siderable agitation for a rearrangement of pro- 
boundaries vincial boundanes on more rational and equitable 
lines The growth of education has produced a selfconsciousness 
in this as in all other spheres of public life People who are 
closely united by ties of a common race, a common language 
and a common culture, find themselves split into ineffective 
political fragments They feel that their mateiial and intellectual 
progress is unnecessarily hampered as the result of such a 
dissipation of their collective strength 

Several homogeneous groups have therefore protested against 
9ind and their political dismemberment by the Govern- 

OrlsBj inent of India and have demanded that they should 

separated be restored to their natural unity Unfortunately, 
communal ambitions and wranglings were greatly in evidence 
even in this question, when the separation of Smd was dis- 
cussed The Act of 1935 has recognized the claims of Smd 
and Orissa to provincial independence and accordingly these 
two names have been added’to the list of Governors’ provinces. 
It would not be surpiismg if a few more are added in the course 
of the next few years by the splitting up of glaringly hetero- 
geneous areas 

A brief reference must be made here to the other side of 
New provinces this important subject The creation of new pro- 
may require vinces has been deprecated by some eminent 
subventions critics on financial as well as national grounds 

It is held to be a costly luxury If the provincial area is 
small, it cannot be self-sufficient in the matter of its income 
and expenditure Its administrative machinery may also prove 
to be inadequate to meet all the various needs of social uplift 
according to modem standards Such lean provinces will then 
become a burden upon the Federation which will have to help 
them with subventions in order that their budgets should be 
balanced It has been decided, for instance, that Smd and 
Orissa should be given annually about a crore and half a crore 
of rupees respectively by the Central Government to enable 
them to make up their deficits 

It IS also pointed out that the present incongruous for- 
mation of provmces has its own advantages in a larger national 
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sense . It bnngg together under one sdministratiTe system 
Caltintloii several of the smaller nationalities of which India 
of a vMer is made. They get an opportunity to work to- 
nattenal gether and to understand each other. Such con- 

outlook tact between diverse populations is to be desired, 

as it helps in rounding o£E the angularities ofE a narrow pro- 
vincialism and inculcates the broader national vision which is so 
urgently required m India A cosmopolitan outlook and a capacity 
for assimilation are at least as essential in the modem world as 
the strength which comes from innate coherence A reshuffling 
of the provincial areas may be undertaken in a spirit of reform 
and justice, but even then some common meeting ground, 
some common organization for the different neighbouring units 
to remain in touch with each other, should be provided 



XXIX. THE GROWTH OF PROVINCIAL 
GOVERNMENTS UP TO THE ACT OF 1919 

§1 TKE PBOVINCIAL EXECUTIVE TILL 1919 

Beporb the adpent of provincial autonomy in April 1937, the 
provinces were under a system of administration which was 
known as dyarchy It was introduced by the Montagu-Chelma-* 
ford Eeforms in 1921 Even before that date, of course, every 
province had a Government existing and functioning m its 
area The executive and legislative aspects of the provincial 
Governments had, in fact, passed through successive stages of 
development with almost every important legislative measure, 
from the Regulating Act tp the Act of 1919, which was passed 
by the British Parliament for the Government of India 

Originally, the business affairs of the East India Company in 
The Governor the three trading centres of Madras, Bombay and 
Calcutta were managed by officers called Presidents, who 
subsequently came to be designated as Governors The first 
mention of the power to appoint Governors is found m the 
Charter of 1661 Since then, these officers continued to be 
appointed to administer the importai^ temtonal acquisitions 
of the East India Company The powr of appointing them 
lay with the Directors After the abolition of the Company m 
1858, they were nominated to hold office on the recommendation 
of the Secretary of State for India Lieutenant Governors and 
Chief Commissioners, to whose emergence a reference has al- 
ready been made, were appointed on the recommendation of 
the Governor-General The Governor was the head of the pro- 
vincial administration and presided over the Executive Council 
in the provinces where that Council existed No important 
measure could be taken by the Provincial Government without 
the approval of the Governor 

By Pitt’s India Act of 1784, Executive Councils were created ' 
The Executive for the presidencies of Madras and Bombay They 
CounoU were to consist of three members, including the 

Commander-in-Chief m the province This number was reduced 
to two in 1833, but was later on increased to three, and stood at 
that figure till the introduction of the Montford Reforms in 1921 
After the abolition of the office of separate Commander-in-Chief 
of the province, his place in the council was taken by an ordinary 
member 

It must be understood that provinces created after Pitt’s 
India Act did not come under the operation of that clause of 
the Act which created Executive Councils, because such newly 
created provinces were given a status lower than the status of 
a Governors’ province. They were placed m charge of eitl^er 
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Lieutenant Governors or Chief Commissioners. Thus, the North- 
Western Provinces (the modem United Provinces of Agra and 
Oudh), Assam, the Punjab and the Central Provinces had no 
Executive Councils till the introduction of the Montford Re- 
forms The responsibility of their governance devolved upon 
the heads of those to whom, in constitutional theory, necessary 
powers were delegated by the Governor-General The only 
province which was not a Governor’s province and which still 
had an Executive Council was the province of Bihar and Orissa, 
which was created after the annulling of the partition of Bengal 
and the reshutSing of the provincial areas Senior members of 
the Indian Civil Service serving in the province were selected 
to become mernbeis of the Executive Council, from the days 
of the Morley-Miiito reforms, one Indian was appointed 

§2 THE PROVINCIAL LEGISLATURE TILL 1919 

The origin of the legislative powers of the provinces goes 
Up to and back to the year 1807 By an Act of that year 

after 1833 the Governors and councils in Madras and Bombay 

were given the power of making regulations, a power similar 
to that which had been granted to the Governor-General-in- 
Council by the Regulating Act From that time the regulations 
issued by the Govomn:^ts of Madias and Bombay had legal 
application m their respective jurisdictions until all the existing 
law w'as consolidated into a code, for the preparation of which 
orders were given by the Charter Act of 1833 This Act deprived 
the Piovincinl Governments of their independent law-making 
power They were now asked merely to submit to the Central 
Government diafts of whatever legislation they wanted enacted 
for their areas The Governor-General-in-Council was declared 
to be the sole repository of legislative authority 

But the inconvenience of this sort of centralization was 
Act of 1883 obvious The Governor-General’s Council, in which 
members from the Bengal Civil Servuce predominated, could 
not be expected to give sufficient attention to the problems of 
distant provinces hkc Madras and Bombay The concentration 
of legislative business over the vast area comprised by the three 
existing provinces of Madras, Bombay and Bengal in a single 
small council was evidently unsatisfactory The Governments 
of Bombay and Madras constantly complained that their claims 
and needs w'ere not properly considered The Act of 1853 tried 
to remove the grievance of the provinces to a certain extent. 
It allowed representatives of each of the four Provincial Govern- 
ments of Madras, Bombay, Bengal and the North-Western 
Provinces to hold seats m the Governor-General’s Council, which 
was specially enlarged for the transaction oi legislative business 
by the nomination of additional members 

•A more liberal step was taken by the Indian Councils Act 
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of 1861, when to the provinces was restored the power of legia- 
Aet of 1801 iation which had been taken away m 1888 The 

Councils of the Provincial Governments were expanded for 
legislative purposes by the addition of the Advocate-General ex 
officio and other nominated members, not less than four and 
not more than eight, at least half of whom were to be non- 
officials, as in the ease of the Council of the Governor-General. 
In accordance with this privilege, special bodies to transact 
law-making business were established for Bengal m 1862, for 
the North-Western Provinces in 1886, "for Burma and the Punjab 
in 1897, for Eastern Bengal and Assam in 1905, on its creation 
as a separate province after the partition of Bengal by Lord 
Curzon, and for the Central Provinces in 1913 

The concession and freedom granted to Provincial Govern- 
ments did not in any degree diminish the sovereignty of the 
Government of India and the power of their Legislative Council 
to enact laws for the whole of the country The Act of 1861 
expressly declared the Governor-Geneial’s law-making power to 
extend to all persons and things, excepting ceriain Parliamentary 
enactments and the general authority of Parliament and the 
Crown However, in practice, the provincial legislatures were 
competent to enact laws tor the peace and good government 
of the provinces, subject to the restrictions imposed upon them, 
and subject to the general supervising authority exercised by 
the Conti al Government 

This measure was soon found to be inadequate The growth 
The Indian of political consciousness in the educated classes 
National of the Indian public, which had just passed 

CongresB through <i course of western education and had 

become familiar with the democratic idea that characterized 
some of tile W'estern governments, was a new factor in the, 
situation This national awakening found organized embodi- 
ment in the Indian National Congress, an institution which 
was established in the eighties of the last centurv This body 
began to hold sessions annually, moving from place to place, 
and to agitate for the removal of administrative defects and 
deficiencies The Congress became the vehicle for the expression 
of the new-born ambitions and aspirations of an awakening 
nation It also became a consolidating force which helped to 
draw together and co-ordinate the national movements and 
tendencies in the different provinces 

Agitation conducted bv the early Indian politirians, some 
of whom could be described as the creators of the Indian National 
Congress, had the result of exposing the inadequacy of the Act 
of 1861 and its incapacity to enlist popular contentment and 
support Hence the proposal for the Indian Councils Act of 
1892 The Gnder-Secretary of State, Mr (the late Lord) Curzon, 
explained m Parliament that the object of the new proposal 
was to give ‘further opportunities to the non-offieial and na&ve 
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element in Indian society to take part m the work of govenuneni, 
and in that way to lend official recognition to that remarkable 
development both of political interest and political capacity 
that had been visible among the higher classes of IndisUh society 
since the Government of India was taken over by the Crown 
in 1858’. 

This measure recommended the enlargement of the Councils 
Act of 1892 by the addition of larger non-official numbers 
The method of making the addition, however, gave nse to a 
considerable amount of difference of opinion There was great 
opposition to the democratic principle of direct election bemg 
introduced m the then existing political and social condition of 
India On the other hand, continuance of the conservative 
principle of nomination was not calculated to gratify politically- 
mmded Indian citizens Ultimately a compromise was arrived 
at by which the reality of election was cloaked under the garb 
of nomination 

A Regulation made under the Act stated that m the case 
of corporations like municipalities and Local Boards, or associa- 
tions Ilk© those of a University or a Chamber of Commerce or 
landholders, it would be convenient and advantageous for the 
Governor to consult their wishes in the matter of the selection 
of members to represent them, and to nominate only such men 
as might be recommended by their confidence 

Thus the principle of election was indirectly initiated 
Theoretically, members continued as before to be nominated 
by the Governments In practice, however, the discretion of 
the Government in making the selection of some of the nomi- 
nated candidates was limited by the recommendations of re- 
cognized bodies and associations Such recommendations could 
not be normally rejected 

Thus the Act of 1892 introduced a double reform It en- 
larged the size of the legislatures, the number of additional 
members to be nominated for legislative purposes being fixed at 
eight to twenty for Madras and Bombay, not more than twenty 
for Bengal and not more than fifteen for the United Provinces. 
It also indirectly inaugurated the principle of election in the 
formation of these bodies 

This measure extended the powers wielded by the legislatures. 
Bor the first time, they were allowed the right, subject to certain 
restrictions, of asking questions beanng upon actions of the 
Executive Government They were also given the power of 
discussing the annual financial statement presented by the 
Finance Member and making a general criticism of the policy 
adopted by the officials of the bureaucracy. This was an advance 
over the earlier measure of 1861 which had confined the legis- 
latures to strictly legislative business 

Events, however, were movmg fast in India The Act of 
18ff2 could not cope with rapidly changing conditions m Indian 
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iKjhtics. The wider spread of western education only helped 
Horlcy-Hinto to intensify the national agitation, winch 
Refonm, 190» was vigorously conducted during the firpt 
decade of the twentieth century Indian political life pass^ 
through various interesting phases and vicissitudes which are 
yet fresh m the memories of hving men The installation of 
the Liberal Mimstry m power in England, after an almost 
complete ostracism of two decades roused some hopes for the 
successful termination of the great struggle that had been 
conducted by politicians in India on the question of Indian 
administrative reform The acceptance by Lord Morley of the 
post of Secretary for India was regarded as a further significant 
event. In collaboration with Lord Minto, the Governor- 
General, he prepared a scheme and laid it before Parliament for 
its sanction, which was duly given 

The Morley-Minto Reforms made important modifications 
Larger in the composition and functions of the provincial 

Councils legislatures In the first place, the total number 

of members of each of the provincial Councils was considerably 
increased, the new figure m some cases being more than double 
that of 1892 The maximum limit of fifty additional members 
was fixed for the larger provinces and of thirty for the smaller 
ones Secondly, the proportion of ollicial to non-official mem- 
bers was modified so as to bring about a majority of non-ofScial 
members in the provincial Councils 

The difference in the two situations is clear Official mem- 
bers have to vote as they are asked to vote officially They 
do not have to exercise their individual judgement, but must act 
according to the mandate they receive from above With nomi- 
nated non-officials, the case is differenti In theory, at least, 
they may vote as they please, on the merits of the question 
Their opinion is taken to be more indicative of the popular view 
than that of officials 

It must be understood that a non-official majority does not 
necessarily mean an elected majority The non-officials may 
be members nominated by the Government from among persons 
who are not m the Services It has already been seen iiow, 
under the Act of 1861, all non-official members were nominated 
and how, under the Act of 1892, the pnnciple of election was 
indirectly introduced, particularly in the provincial legislatures 
The Act of 1909 openly accepted that pnnciple as one of the 
fundamentals of the Reforms scheme However, election was 
not to be direct It was also proposed to give separate represen- 
tation to the important community of the Mohammedans The 
constituencies for the provincial Councils were formed out of 
municipalities and Distnct Boards giving their votes in groups 
These changes m the constitution and composition of the 
provincial Councils were accompanied bv an enlargement of 
their functions and powers The right to hold a general discnis- 
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Sion of the budget, wbiob bud been eopsusifbded in 1802, was 
furtber augmented by ngbt to mova 

liliMtioiiB resolutions in a defimte form upon matters per^ 

lBtt*»*** taming to the budget, and to divide the Ooimcil 

on them The power of expressing opmion m the form of a 
definite resolution W'as not confined to matters connected with 
the budget, but was extended to all questions of general pubhc 
importance Certain subjects were of course excluded , for 
example the army, foreign relations and other cognate matters 
were not subjects on which resolutions could be moved The 
Governor’s permission was necessary for the introduction of a 
resolution The right had thus various limitations imposed 
upon it Lastly, the power of asking questions, which had been 
•conceded by the Act of 1892, was increased by allowing the 
member w'ho originally put the question to put further supple- 
mentary questions if he was dissatisfied with the reply given 
by the Govt'rnment member Thus the functions and privileges 
of the legislatures were to a certain extent increased 

The Act of 1909 did not even suggest the introduction of 
No Intro- responsibility Lord Morley, while making a 
ductlon of speech m Parliament, distinctly disclaimed any 

responsibillt; intention on his part or on the part of His 

Majesty's Government to treat the reform measures as the begin- 
ning of the development of self-governing institutions The newly 
created legislatures wete neither representative nor democratic 
in the wider sense their constitution did not accord wuth a 
popular form of administration, their powers were limited, 
they had not any effective control over the executive, and 
their existence and proceedings had an air of unreality in the 
absence of any greatei power than that of vehement criticism 
■of some Government measures Such a defective scheme could 
not satisfy the aspirations of the people for Swaraj, a w^ord 
w'hich W'as used bv the President of the National Congress, 
Dadabhai Naoroji, m 1906 to describe the only remedy that 
he could discover for the solution of the Indian political problem 
The constitutional status of the provinces in their relation 
Their to the Govemor-General-m-Council till the mtro- 

constltutional duction of the Montford Eeforms has been already 
status explained ^ The Government of India was em- 

phatically a unitary government, with undivided responsibihty 
and authority for the peace, order and good government for 
the whole land Under such a centralized arrangement the 
provincial legislatures could not enjoy any independence 
They had only a limited power and scope for operation, and 
even in the field that was supposed to have been left unfettered 
for their legislative competence many restraints were imposed 
on their freedom of action and judgement A greater and more 


* Chspter xix. 
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genuinfi grant of independence and initiative to the Piovini.ul 
Governments and their legislatures had to precede any bcheino 
of reforms which proposed the mtroduction of even partial res- 
ponsibility in the provincial sphere 



XXX. DYARCHY AND ITS WORKING 1921-37 

§1 THE GENESIS OF THE SCHEME 


The fii^l goal of Biitish policy jn—Iwdiiv- aa _\isualjzed by 

The goal 


PHrliflnipnt,, u.is pmiDi'iatpd iii the 


iMl goal 
ialor~^Fitfsh^ 

Britiah policy Announcem ent of 20 August 191 7 It was describ ed 
progressive lealization of t'ospnnsibl e 


a s tTie ..... 

government and the gradua l d evelopuicnt of P niliam antarv 
mstitution s. Thg'~~AgT~of 1^19 was intended to be the fnst 
important step in implementing that promise rnih.iinent tried 
to find a wav out of two impossible .ind uiiaeeeptable situations 
On the one hand, it was pledged not to peiniit the Indian 
CQiistituliona l structure to remain eiitiicly biu K iiuT.itie an d iin- 
cor drollcd b^ the ' Indian people as in niE^PTr daCs On the 
oth^ hand, it w~aR~ detoniined no t to allow 'tTieLidiaii polity 
t o be suddenly tt ang fOTrrrp^Tivtb a fiill -tiedged- ,dcnIacr22yPlty 
onF decisive stroEe..- 

'-"Any scheme of reform which is based on this livpothesis 
Gradual would be essentially a eomproiiuse bctueeii tlie 

transfer of bureaucratic ,uid the demoii.itu principles It 

P***’’ would not bung about .i total disappiMraiice of 

an irresponsible and an irremovable executive fioin the Indian 
scene The lond iif.t of n Lirge. p a rt ^-mlian i id mi ii i n ti .itiuii 
would continue to be vest^ m n ffii i , d >.-a* b n .iii' dmiftli, n ns. 
w ei oBI e' liIi1Y~to'~dditr^fow n^nnd Eiuh.uueni o?Bntain~TKo 
ttanSfer oE” political power to India would 'nof lie uJmplete 
but partial, and also subject to Ibo superioi conliol ot the 
Governor-Gcneial The dcarcdiical pl.ui intr od^ecpfi-fiTg the Act 
of 191 9 can he jropelT Funderstood oiih when it is lelated to 

'tlns'^ndaiiieivtiil assniiiptioiT^''^ — — — 

Tliat plan was based on the following t.udiii.il points In 
Tha the hi st place, even d,h ough the iinit,u-y foiiu of 

dyarchieal the Indi an state was numit the spheres of 

plan of 1919 tlie ' ’ 

clearly deniarea' 


w ore 

Tk'v 


li aving~itC li5tqr~ 
lif fTie Central 


.entail and __Iho\ int ial GoverTiinentb 
_ _ sepa l ated fToin each othei 

w ’enrTgcogmzed as tw7r~distinet~eiitif ieF~ea(h li 
spF ifie r e sponsibility SecemriTy the~ ^ontTot 

Gover ninent was consideiably lelaxed 

pletely abanHoned The provTneial a iitbouti e's w .e re givej xj i good 
freedom m the management of then oFfTaffiiiiiTKIrcny, 
tha__^^inces, which thus acquired a status of adinimSrafive 
indepenHenoe, w’ere made the centre of a neu political expen- 
ment The first instalment of self-government which was 
Pfomised by Parliament was initiated m the provincial domain 
It IS necessary to giasp the two principal elements which 
shape the mechanism of responsible government, Firstly, under 
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this sysism. executive is completely sqbocdutstie to the- 
legislature. It is brought into o8^ce and main- 
requisltei of tatned m authority only as long as it retains the 

respoiuible confidence of the legislature An adverse vote 

goTornmoiit qJ body results m the resignation of Ministers 
and m a change of Government. The second important requisite 
IS that the legislature which thus controls the executive should 
be itself elected on the widest possible franchise It must be 
thoroughly representative of popular opinion and must reflect 
the living currents of the larger social life The popular will is 
broadly expressed m the legislature and the machinery of govern-' 
ment is conducted in the light of its mandate and direction 

The Act of 1919 contemplated a gradual evolution towards, 
Dyarchy, a and not an immediate establishment of, full pro- 
transitional vincial autonomy It therefore devised a peculiar 

phase method of governance to suit the period of transi- 

tion That method is known as Dyarchy The term was new 
m political usage if not in coinage The scheme was actually 
inaugurated m the beginning of 1921 and worked thereafter for 
over sixteen years till 1 April 19£)7 On that date it was 
superseded by the Government of India Act of 1935, whioh^ 
vas put into operation nearly two years alter it had been passed 
bj Parliament 

52 TWO DIVISIONS OF THE PBOVINCIAL 
GOVBBNMENT 

The system of dyarchy as it operated in the Indian provinces 
Reserved and was based on one dominant principle the division 
Transferred of government into two sections One of them 
subjects -was wholly bureaucratic and the other was 

popular to a great extent The lormer, which was known as 
the Deserved section, was managed by an irremovable execu- 
tive council The latter, w’hich was called the Transferred 
section, was given over for management to responsible Ministers 
They were elected members of the provincial Legislative Council 
and answerable to it for their policies and actions These two 
sets of officials, having a constitutional status fundamentally 
different from each other, were harnessed, under the control of 
the Governor, to carry on the work of administration They 
were also associated with, and depended for legislation upon, the 
same legislature, and had a common budget 

The spheres of Ministers and executive members were mtend- 
Demarcstion to be sufficiently distinguished from each 

of two other Each half w^ns held finally responsible and 

sphoret competent to pass any orders within its own sphere 

That IS to say, Ministers could not interfere in Beserved matters, 
nor could members interfere m Transferred matters Mutual 
friendly consultation might be held between the two halves 
and such consultation and expression of opinion might 
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appreciably uxfluence their mutual policies Legally, how- 
ever, the complete independence of eadh of the two spheres was 
guaranteed by the Act Any dispute about junsdiotion that 
might arise between them or any other matter of conflict, was 
left to be decided by the arbitrament of the Governor, whose 
decision in such matters was declared to be final. 

However, it was discovered that the demarcation of two 
Onrlapping separate units in the same executive govern- 
ol subjects ment could not be so precise as to make the two 
divisions absolutely water-tight There was considerable en- 
tanglement between the subjects of the two halves Sir K V 
Reddi, a Minister in Madras, said that he was Minister for 
Agnculture minus Irrigation and minus the administration of 
the Agricultural Loans Act Both the majority and the minority 
reports of the Muddiman Committee discussed this question 
and both came to the conclusion that a perfect differentiation 
which entirely avoids any mutual overlapping of Transferred 
and Reserved subjects is impossible The opimon was endorsed 
by the Bombay Government and also by some of the ex- 
Mjnisters who had occasion to work out the refonns under the 
dyarchical plan The minority emphasized the impossibility of 
effecting a clear-cut and mutually exclusive division of subjects 
as an inherent defect which vitiated the whole system of 
dyarchical government 

Wherever any ambiguity might arise as to the jurisdiction 
of the Reserved or Transferred half, the sole authonty to remove 
the ambiguity and pronounce the final judgement was the Gover- 
nor of the province, to whom all such cases had to be referred 

§3 THE PROVINCIAL EXECDTIVE 

The Governor 

r 

Ijhe Governor was the head of the province and played a 
His executive dominant part m the working of the provincial 
powers government He was invested vith many powers, 

ordinary and extraordinary He presided over the Executive 
Council, held counsel with Ministers, distributed portfolios 
among Executive Councillors and Ministers, and made rules for 
the transaction of their business He was empowered, in ex- 
ceptional cases, to override the Executive Council Even in 
the sphere that was supposed to have been transferred to 
responsible Mmistei-s, the Governor actively participated in the 
conduct of business He was permitted to interfere with minis- 
terial decisions, if necessar^ Complaints were made before the 
Muddiman Committee that such interference often proved exces- 
sive in practice even though the joint Parliamentary Commit- 
tee had recommended that it should be limited to the strict 
minimum. 
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<^U laws passed by the provincial legislature required the 
His legia- Governor’s assent, and in some cases his previous 
Istlve povsM sanction was required for the very introduction of 
a Bill If the legislature did not pass a Bill which was deemed 
essential by the Governor, he could certify it into an Act in 
spite of the opposition of the legislature) 

The Governor’s position was further strengthened by the 
His duty peculiarities of the dyarchical plan The constitu- 
as an tional status of the Reseived and Transferred 

intermediary halves was incongruous Their composition, out- 

look and methods of work were greatly diffeient It was not 
improbable that instead of moving together with harmony and 
smoothness they might clash with each otliei and generate fru - 
tion m the normal operation of the administrative machine 
To the Governor was left tlie important task ot managing matters 
in such a fashion that conflicts, as far as possible, did not arisi' 
at all, and when they arose, were settled in a spint of friendli- 
ness and co-operation He had to maintain tlie balance between 
the two warring elements and save the innovation of dyarchy 
from being destroyed on the rocks of difteieuces and disputes 
On occasions of complete deadlock at budget meetings, the 
His emsr- Governor was authorized to make allotments of 
geney powers funds, in his discretion, to the dtqiartmonts in the 
two halves Similarly, if the majority party m the legislatum 
refused to accept office and also prevented otliers Irom accepting 
it by refusing to vote their salaries, the Governor wis empowered 
to take over the Transferred subjects m his oivii charge and 
to make arrangements for their administration The Governors 
of Bengal and the Central Provinces did make use of this 
emergency power 


The Executive Council 

After the Montford Reforms, the diffeienec between the 
Managed status of the different provinces was abolished 

Resened and all provinces w'ere declared to be Governors’ 

subjecti Provinces, with an Executive (.ouncil in each to 

assist the Governor The North-West Frontiei Province and 
the province of Delhi were ongmally enepted from this 
arrangement But m 1932 the North-West Fiontier Province 
was raised to the status of a Governor’s Piovince and a modified 
scheme of dyarchy was introduced m it The Reserved Pro- 
vincial subjects were entrusted to the care ot ihc Executive 
Council This body was not responsible to the provincial legis- 
lature and not removable by it 

The number of Executive Councillors vaiied in the differ- 
Their ent provmces. The major provinces, that is^tjie 

eonatitatipn older and larger 'provinces of Bengal, Madras and 
Bombay, had Councils each consisting of four members. In 
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the Presidency of Bombay, however, on account of finimeial 
pressure and the imperative need for retrenchment, the number 
of Executive Councillors was reduced from four to two in 1932 
In the remaining provinces the Councils usually consisted of 
two members 

It was laid down in the Act that one of the Councillors must 
be a person who at the time of his appointment had been for at 
least twelve years in the service of the Grown m India Usually 
half the number of the total members — oue in the minor and 
two in the majoi provinces — were selected so as to satisfy this 
particular clause of the Act The others were recruited among 
non-oB5cial Indians in pursuance of the policy of the larger 
association of Indians in the business of government 

It was during the time of the Morley-Mmto Reforms that 
one Indian was admitted into the provincial and the central 
Executive Councils This number was increased to two in the 
raa]or provinces Membets of the Executive Council were tech- 
nically appointed by His Majesty under the Royal Sign Manual 
In practice the Governor exercised considerable influence over 
their appointment Their tenure of office was for live years 
The Councils worked on the portfolio system 

This part of the Ooveinment was entireh lesponsible to 
Ho Mtponsi- His Majesty's Government through the Secretary 
WUty of State and the Governor-General Officials m 

the Executive Council were not removable bv an adverse vote 
of the legislature They wwe answerable foi their actions to 
the two oonttolliiig authorities from above and were entirely 
subordinate to them so far as the maintenance of Bntish 
interests and good administration were concerned Then 
salaries were not dependent on the vote of the legislature, which 
had no power to dismiss them from office 

However, moneys required for the departments managed 
by the Executive Council had to be piovided by the provincial 
legislature at its discretion in so far as the votable items of the 
budget were concerned All laws pertaining to Reserved sub- 
jects had also to be passed by the Legislative (buncil Thus, 
in fact, if not in theory, an attempt had to be made to accommo- 
date the actions of this portion of the provincial executive to 
the will of the elected representatives of the people 

The Ministeks 

The othei part of the provincial executive was constituted 
Regponglbility by what are known as Ministers These officers 
to the were newly created by the Montford Reforms in 

lojiiUtaN fulfilment ‘ of the promise of the gradual in- 

troduction of responsible government made m the Announce- 
ment of August 1917 \Jhey wefe put in charge of those pro- 
vincial subjects which were to be made subject to popular oorrtrol 
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Aod which were called Transferred Ministers were to be res- 
ponsible to and removable by the legislature Their salary and 
the _ funds required for their departments were voted by the 
Legislative Council On an adverse vote of that chamber they 
had to tender resignation of their olfic^ 

The power of appointing Ministers vas vested iii the Govar- 
Their nor But he could select only such persons as 

appolntaint were elected members of the provincial Legis- 
lative Council and as were able to command the confidence of 
that council It was therefore obvious that the Governor’s 
choice could not be arbitrary The persons selected by him 
to hold the office of Ministers had to have some influence with 
the legislature They had to be able to command a uot inconsider- 
able portion of its votes A vvell-orgamzed political party, 
occupying a majority of seats of the Legislative Council, was 
naturally able to get its own nominees appointed to the ministry 
by the Govemoi 

The number of Ministers was not the same in every pro- 
vince Geneially, in the major proimees, it was three and in 
the minor provinces two Bombay, Bengal and Madras had 
three Ministers each After 1932 the numbei of Ministers in 
Bombay was reduced from three to two on account of financial 
stringency and the need for reducing the expenditure of the 
Provincial Government 

There could be no fixity of teiiui‘> for ministerial office as 
Thefr tenure there was for a member of the Executive Council 
and salary Technically speaking, a Minister's term of seivice 
may be said to hav^e ended when the Legislative Council itself 
was dissolved But it he lost the confidence of that body before 
the date of its dissolution, he was bound to resign his posfi 
immediately On the other hand, he might he able to retain 
his office even for a second and third term if ilie legislativi 
chamber so desired 

The salary of the Ministers was to be voted by the legis 
lature Originally by the Act of 1919 the same salary was 
provided for Ministers as v is given to members nt the Executive 
Council, but the legislature was empowered to reduce it The 
legislature took action m that direction in seveial pioviiices In 
Bombay, for instance, the salary of the Minister "as '•educed 
from Rs 64,000 per year to Rs 48,00t> hy the hist Reformed 
Council 

It must be admitted, however, that the piesence of a propoi- 
Etteot of the of tlurty per cent of nominated members in 

nomlnatad the Council — oflficial and non-official — was a solid 
element asset in the hands of the executive The inevi- 

table assuTulation with Government members of representatives 
of special constituencies — like those of land-holders on account 
of financial mterests or those of communal constituencies (e,g 
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Europeans) on account of racial aflBnity — raised the proportion 
of ttoty per cent much higher 

A^nisters did, as a matter of fact, prefer to wm the favour 
of this bloc rather than that of a majority of elected members. 
These latter were divided m their opinions, they represented 
different currents of thought and it was difficult to bring such 
heterogeneous elements under one banner On the other hand, 
.» Minister with a small faithful personal following could be 
maintained in office in opposition to the wishes of a large number 
ol elected membeis if he had managed to secuie official support 
Eesponsibility to the legislature thus tended to degenerate 
into subseiTience to an irremovable executive^ The Baja of 
Panagal is reported to have once declared m the Madras Legis- 
lative Council that he was responsible to the Governor and not 
to the Council at all And he was the Chief Minister of the 
Madras Government for two terms in succession 

Ministers were not requited to work on the principle of joint 
No collective and collective responsibility They did not come 
reaponsibiUty into office and go out of office together Nor did 
of Mlnistero they constitute an indivisible homogeneous whole 
like the British Cabinet Their policies were not adopted after 
common deliberation and agreement Thev were not therefore 
fortified by the strength of a closelv oiganized unit The 
Governor dealt nith a Minister as an individual head of a 
department lie dul not recognize tlie existence of a group 
of Ministers having u cumulatn'O responsibility for the manage- 
ment of the whole mass of Transfeired subjects They had 
therefore merely an individual existeiue In spite of their plural 
number, they dul not form Ministries In fact, Ministers lacked 
even that lesser degree of corporate character which was associ- 
ated with the Executive Council It is interesting to note 
that some Ministers voluntarily decided to abide by the principle 
uf joint responsibility and when the time earne thev acted up to 
that self-imposed obligation 


Joint Working o> the Two Halves 

The fact that Ministers weifc consulted individually, and 
Power con- that a practice giew np of the Governor overriding 
oentrated in the Minister in case of u difference of opmion, 
the Governor tended to concentiate all power in the Governor’s 
hands The tendency to regard Ministers as mere advisers to 
the Governors, who might or might not accept their advice, 
was considered bv critics to have been one of the most insidious 
and fatal impediments in the operation of dyarchy The refusal 
of the Governors to regard themselves as mere constitutional 
heads, even with regard to Transferred subjects, resulted in 
eoinvertmg the relaxation of control granted by the Secretary 
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of State into an addition to the autocratic powers of the irres- 
ponsible Governors. 

There was one peculiar feature of the division of government 
Joint purse introduced by the dyarchical scheme Though 
the provincial sphere was split into two halves, the provincial 
finances were left undivided. They were looked after by a 
Finance Member whose authonty extended to the whole 
administration The budget of the t-wo halves was common 
and their purse was joint There were no earmarked items of 
provincial revenues specifically assigned to each All taxation 
was provincial and its proceeds weie credited to the provincial 
exchequer. Out of that common reservoir, m which all monies 
were pooled, different sums were provided for expenditure on 
the various activities of the Provincial Government, whether m 
the Reserved or m the Transferred parts 

Executive Councillors and Ministers had therefore to meet 
Joint together every year to prepare the provincial 

meetings budget The shares of expenditure to be allotted 

to each department had to be judiciously and equitably 
determined All possibilities of income had to be carefully 
explored m the light of the total demand The task was not 
particularly easy or simple The outlook of an irresponsible 
bureaucracy was fundamentally incompatible with the needs and 
ambitions of popular Ministers A spint of give and take, of 
mutual accommodation, of sympathy and co-operatiou, was 
essential for the smooth functioning ot such a delicate 
mechanism If the differences became acute, the result was a 
deadlock On such critical occasions, the Governor could allo- 
cate funds between the two halves in his own discretion and 
prevent the machine from coming to a standstill 

Dyarchy was never intended to be permanent It was not 
Mutual prescribed as the final form of the Indian Govern- 

oonsultstlong ment. Mr Montagu had made it abundantly clear 
that the Reforms proposed by him were in the nature of a 
stepping-stone to a nobler consummation, namely, a fully self- 
governing India Itt was therefore recommended that thosfr 
who were called upon to opeiate the dyarchical plan should 
interpret their opportunities and obligations in a hioaaer vision. 
Members and Ministers could take each other into confidence 
and work together in the closest intimacy and co-operation. 
There was no legal obstacle to tlieir holding consultations and 
discussions m all matters affecting their respective spheres. 
The Governor could take the initiative m establishing traditions 
of collective workmg. In practice, it not in law% the line 
of distinction between Reserved and Transteired subjects could 
be obliterated 

However, the idea proved to be too altruistic to be capable 
of being generally reahzed. The Madras and Bengal Govejnors. 
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accepted the spirit of these recommendations to a great extent 
Pnetlul But on the whole, the Governors were not pre- 
pared to accept all the implications of Mr 
Montagu’s concept of dyarchy In fact, experience showed that the 
Governor inevitably became the pivot and the centre of the 
provincial administration He became the connecting and the 
co-ordinating link between the two halves and was the final 
judge for settling conflicts between them Ministers complained 
of the undue interference of the Governor in the working of 
their departments He was often inclined to override their 
decisions if he differed from them. The interests of the Services 
were to be specially safeguarded by him In short, all govern- 
mental power tended to be concentrated in his hands 


Position of the Services 

The position of the Services was an interesting problem 
Special under the ndormed constitution The appomt- 

aafeguardi ment, salaries, dismissals and pensions of mem- 
bers of tho Imperial Services continued as before to be controll- 
ed by the Secretary of State The Government of India Act 
specially charged the Governor to ‘safeguard all the members 
of our Services in the legitimate exercises of their lunctions 
and in the onjoynient of all recognized rights and privileges’ 
This clause was m practu e interpreted broadly to mean the 
control ot the Governor in everything relating to the Sen ices — 
their appointments, postings and promotions — even though the\ 
were in the Transferred departments The Ministers, under 
w'hom many of the officers of tlie Services were called upon to 
work, had not complete control over vheir subordinates and 
could not punish them for any infringement of duty This 
was of course an undesirable position because there was 
the dajiger of the 'Ministers’ policies not being loyally 
carried out 

Ihe centre of political gravity had now shifted definitely 
from outside India to India itself The days ot 
patriarchal government, during which a large 
^W'er of shaping the policy was enjoyed by the 
Serv'ices and a large measure of the progress of 
the country depended upon their efforts, had now 
definitely given place to the days of popular control The 
diminution m the importance and prestige of the Services was 
the inevitable consequence of the transference of power from the 
bureaucracy to the people The constitution, methods of 
recruitment and control of the Services, as they existed, were 
mcompatible with the new democratic situation and the 
posKbility of its further development 


ConsequenceB 
of the 
Introdaction 
of roqMiisi- 
WUty 
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It is agreed that the complete subordination of the executive 
to the legislature is the essence of responsible government of 
the Cabinet type as it prevails in England _It was no wonder 
that under the altered conditions in India there should exist 
considerable dissatisfaction among the Services on account of 
the loss of their power, and also in the Legislature on account 
of the restraints and limitation imposed upon its powers in 
relation to the Services Complaints were made before the 
Reforms Inquiiy Commitfee (Muddimaii) that the members of 
the permanent Services did not show sufficient loyalty and co- 
operation in carrying out (he orders of the Indian Ministers 
However, instances of such apathy or disobedience were rare, 
and on the whole the conclusion was that the relations between 
the Ministers and the Imperial Services w'ere cordial and 
satisfactory 

As the nnnonty leport of tlic Muddiman Committee pointed 
Diatlnction friction betw'een the Services and their 

between poll- supenors was bound to arise in the altered circum- 
stances of India as long as the relations of the 
Services and the legislature were not brought into 
closer approximation with those prevailing in 
England or the Dominions The old combination of adtnini- 
strative and political functions in the Services was discordant 
with the spirit of the Montford Refoiins and inconsistent with 
the inauguration of responsibility That a sense of secuiity 
and contentment must be guaranteed to the Services was a 
proposition accepted even by the ininoiity leport It recommend- 
ed that proper legislative steps be taken so as to put the 
Services beyond the reach of the fluctuations of political opinions 
<ir influences mcidental to a system of democratiL gc vernment 
But as long as tlie old basis of the relation of the Services to 
the legislature was not altered m response to tJie altered 
environment, the existing state of affairs was bound to prove an 
embarrassing anachronism not in the least hkelv to induce 
harmony and cordiality among executive offtcids 


ttcal and ad- 

miniBtratiya 

funetloni 


. ( klNTllim OF THt FiNAM I DbPABTMEM 

The last point to be noted m connexion with the w'orkmg 
Experience of the dual form of govemmerit rehrs to the 

el Ministers control exercised bv the I inance Department 
over the Transferred halt The Finance D( partmenl was a 
Reserved department The F'lnance Member must be a member 
of the Executive Council The functions of the department 
were stated to be to give advice on the financial aspect 6f 
administrative proposals, advice^ whicfi the Ministers were at 
liberty to accept or reject The e^ idcncc of almost all Ministers 



262 INDIAN ADMINISTEATION 

and ex-Ministers, however, pointed to such a descnption of the 
Finance Department’s functions as being incomplete and theoreti- 
cal Not only did the department examme the financial aspect 
of the new proposals, but it also examined the policy of the 
proposals and its bearings upon the administration Such an 
examination by an irresponsible department of the proposals put 
forth by Ministers responsible to the legislature was open to 
grave objection Nor could the Minister reject with impunity 
the advice given by the Finance Department, for it could with- 
hold the needed funds unless and until the Minister produced 
the sanction of the Governor for the expenditure 

Besides, the Finance Member was not in charge of the 
Fmanee Department only He also had under him some of 
the spending departments, and naturally the suspicion arose 
that an unconscious desire to promote the interests of these 
departments pioved harmful to othei departments, parti- 
cularly to nation-buildmg subjects that neie left to the 
administration of Ministers This state ot thmgo called for a 
ladical reform 

The Govemoi , who w as himself responsible to Parliament 
through the Secretary of State and the Governor-General for 
the administration of reserved subjects, was ill-suited to be the 
supreme appellate authority in all matters of disagreement 
between the Eeserved and the Transferred parts, because his 
verdicts were likely to be those of an inteiested party, if not 
of a partisan 

A fuither point which has to be described in connexion 
Lack of with the subject of finance is the unsatisfactory 

character of what was known as the Meston 
Award All Provincial Governments had agreed m criticizing 
the basis of the separation of provincial from central finance, 
though on diffeient grounds The state of the Government of 
India’s finance, on the other hand, was latlier alarming Thev 
had accumulated deficits of Es 62^ croros during the short 
penod of three years from 1920 to 1923, a period which 
synchronized exactly with the inaugural period of the Montford 
Eefornis The want of funds was a constant difficulty which 
confronted the Ministers from the beginning They w^ere, for 
that reason, unable to pursue any pohcv of progressive develop- 
ment in the spheie of administration that was handed over to 
them The majority report of the Muddiman Committee dis- 
covered, in this financial stnngency, one of the most potent 
factors which led to the allegation of unkind critics that the 
Montford Eeforms were a sham The allegation, according 
to them, could not be refuted on account of the absence of 
adequate resources for developnaent and expansion That a 
revision of the Meston Settlement was urgently called foi 
became almost an axiomatic ' proposition It was, howevei , 
abolished in 1928 
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Indians were dissatisfied with the whole project of dyarchy 
Dyucliy Parhamentai^ appearances that it sirggested 

eoBdemncd were tantalizing But the hybrid structure, with 
hy Indian all its imperfections and inadequacies, evoked 
opinion severe criticism from pohtically-minde’d India 

Those who had a personal knowledge of its inner working exposed 
its contradictions and defects The ideal manifestation of 
dyarchical government implied the complete self-effacement of 
an irresponsible bureaucracy, and such voluntary sacrifice 
required a superhuman excellence of mind 

§4 THE PROVINCIAL LEGISLATURE 

The Montford Reforms regarded the provinces as proper 
New status ground for expeniiientatioii m responsible govern- 
of the ment It was therefore indispensable that thc:r 

legislatures legislatures should be enlarged and democratized 
and made representative of the population m the provinces 
before entruslmg to them the duty ot controlling tue executive 
■or a pait of the executive The Act ot 1919 introduced several 
important changes in that direction In the first place, the 
legislatures ceased to be looked upon as mere enlargements 
■ol the Executive Councils Their status as independent organs 
of government was recognized Secondly, a large majonty of 
elected non-official members was piovided in their structure 
The official and the nominated non-official element was not 
entirely removed but it was placed m a mimencal minority, 
and their Presidents weie to be elected by the members of the 
legislatures Thirdly, the franchise tor election to the proviu- 
cial Legislative Councils w^as considerably lowered for instance, 
in the province ot Bombay those who paid a house rent ot 
Rs 3 per month or land revenue to the extent of Rs 32 per 
vear were given the right to vote Comparatively poor people 
could therefore be actively interested m the pohtic.il affaiis 
of the province It was the beginning of popular democraev 

The powers of these legislatures were also increased In 
IncreaM in addition to law-making, they w'ere given greater 
their powers control over the administration by means of the 
rights of interpellation, adjournments, resolutions, etc A part 
of the provincial budget was made subject to their vote Jjastly, 
they were privileged to exercise supreme authority over that 
portion of the provincial executive which was represented by 
the Transferred half Ministers were entirely the servants of 
the legislatures They had to conduct the affairs of state m 
accordance with the opinions of that body 

The information given in the following tables will facilitate 
a comparison with the changes introduced by the Act of 1935 
which have been described m the following pages 
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TOTAl BTKENOTH OF GOVERNOES’ LEGISLATIVE 
COUNCILS AS GIVEN BY THE SIMON COMMISSION' 



t-e 

Province 

0 ^ 

1 ^ 


a S 


m S 

Madras 

'ns 

Bombay 

lU 

Bengal 

125 

United Provinces 

118 ] 

Punjab 

83 

Bihar and Orissa 

98 ! 

Cential Provinces 

70 1 

Assam 

Tid 1 

Burma 

92 1 






Elected 

Nominated 
officials plu 
Executive 
Councillors 

Nominated 

Non-official 

Actual lota 

98 

7+4 

23 

132 

86 

' 15+4 

9 

114 

114 1 

1 IS+t 

i 10 

MO 

100 1 

16+2 

6 

123 

71 1 

13+2 

8 

91 

76 1 

W+2 

12 

103 

55 

8+2 i 

8 

73 

39 

5+2 

7 1 

51 

hO 

14+2 

7 1 

'103 


COMI’OSITION OF THI, BOMBW LEGISLATIVE COUNCIL 


Blected MsMBiats 


Muslim Kural 
Muslim Urban 
Kon-Muslim Kuial ' 
Non-Mnalim Urban ’ 
European 
Landholder*: 

Commerce and Industry 
Bombay Umiersity 


Members 

22 

b 

35 

II 

2 

3 

fy 

i 

86 


Nominated Membees 


Officials (including Executne Councillors) . 30 

Non-officials 

(a) Depressed Classes . , 2 

(b) Anglo Indian 1 

(u) Indian Christian 1 

(d) Labour 3 

(e) Others (cotton trade) 1 


Total 114 


’ Report, vol I, p 134 

* Of the members of the Non-Muslim constituencies seven must be Marathas. 
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TABLE SHOWING, PROVINCE Bit PEOVINCI , THE PROPORTION 
OF ELECTORS TO POPnLATION IN THE GENEIUL CONSTITUENCIES^ 


Pro\ nice 

Population of the 
electoia! areas in 
1921 

Electors male and 
female (women 
electors show n 

111 biatket-,) 

i 1- 
i) s 

5- 1 

^ - 
O ^ ' 

o V 

£-§ 

Oh ' 

CJ ^ I 

«3 3 

= -3 a 
- rt c 1 

1 

c ^ ^ 1 

aj 

S ^ 

t 3 <5^ 1 
- 

"(fl 'H* 2 

Qa 

= 5 

Q rr 

o ^ 

O •-/ c 
§ 

C “s- 


]''igiires to 

tliL nearest I 

1 pci 

1 p« 

per 


! thonsa 

md 1 

cen( 

1 cent 

1 ccnl 

Madras 

1 4, -23 19,0(10 

13.()5,000 
(1,10,000) 1 

3 2 

11 G 

i 10 

Bonilia^ 

1 1,92,92,000 , 
1 

7,59 009 
(39,1100) 

1 3 9 

114 

j 0 8 

Bengal 

' 4,02,41,000 

11,73,000 

(8,000) 

2 5 

9 7 

0 3 

United ProvmoeB 

4 53,70,000 

15,89,000 

(61,000) 

3 6 

' 12 1 


Punjab 

2,00,75,000 

1 

9 97,000 
(21 000) 

3 1 

11 9 

0 9 

Bihar and Omsa 

1 3 38,20,000 

1 

3 73,000 
(nil) 

1 1 

‘ 4 b 

1 


Asbam 

^ 07,35,000 

2,5(),(HH) 
(tl)out 3 (KXM 

3 7 

14 2 

0 2 

Central Pro\ inces 
and Berar 

1,27 80 001) 

1,61), 090 
(nil) 

1 3 

5 2 

1 


Governiir s Provinnps 
excluding Burma 

22,72,38,CMX> 

1 

63,75,000 
(2,38,000 
in SIX 

piOVlULts) 

2 8 

1 

! 

[ 0 (i 

(or si\ 
piov inif. 


§5 THE RELATION OF THE EXECLTTVE TO 
THE LEGISLATURE 

It was intended to be a constitutional pinuipli' that the 
Control OT«r exercise of the innltifaiioiis powers cf ll'' TiCjiis- 
Transferred ti\e (’ouniil in all iiiaH-''is .n.sinfi imiI oi tlie 
departments Transfpired dcpai tniciit'> slionld lie iihsohiteU iin- 
fetteicd (The essence of responsible ooicriinient consists 
of the complete subordination of the cxecuinc' to the Iceislatiii^ 
and the provincial Councils had to pla\ the same tole with 
reference to Ministers as .the House of Commons p!a\s to tlie 
British Cabinet The Council’s disappioval ot the action of a 
Minister must be followed In his icsi^nation oi tlie dissolution 
of the Council and the election of a new one on (he issue of tlji’ 
disputed point 


* Report, vol I, p 191 
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The state of things, where the executive enjoys perfect im- 
munity and security of tenure, and where simultaneously the 
legislature is endowed with powers which definitely tend to 
control the executive, did not exist m the administration of the 
Transferred heads Ministers were elected members of the legis- 
lature and were responsible to it Their salarv was voted by 
it and so were most of the sums of money necessaiy for their 
departments Ministers therefore were the servants of the legis- 
lature, and in the last instance, of the constituencies which elect 
the.-Council 

'^The Governor’s extraoidinaiy veto over the Ministers or over 
the Legislative Council was intended to be used only in the 
rare cases where a Minister’s or legislature's action would, m 
the opinion of the Govenioi, lead to disastrous consequences and 
hamper hqii m the fulfilment of his responsibility towards 
Parliament j In practice, therefore, the Council’s contiol was 
supreme ov'er the ministerial half of the Provincial Government 
in all matters whether of policy or of detail or of finance There 
had to be complete harmony between the Ministers and mem- 
beis of the Legislative Council They had to have the same 
view -point and angle of vision 

In the Reserved half, on the other hand, the situation was 
Relation to r.ither different It was true that legislative and 
tha BaserTed financial measures necessary for the conduct of 
the Reserved departments had to be passed bv 
the provuncial legislature, which could also use its powers of 
interpellation and moving lesolutions in those matters Yet 
there w as a difference The members in charge of the Re- 
served half, with the Governor at their head, were responsible 
ultimately to Parliament through the Secretary of State and 
the Govenior-General They w'ere answerable to that body for 
their actions in the management of their tnist This responsi- 
bility to an extra-temtorial authority made it necessary that 
in case of disagreement between the Executive Council 
and the legislature on questions relating to the Reserved 
heads, the former should he given extraordinary power to have 
its own wav^ even against the expressed wishes of the 
legislature 

Unlike the Ministers, the executive councillors w'ere not re- 
movable on an adverse vote of the Legislative Council, their 
salaries were non-votable, their final supeiwising and controlling 
agency w’as not the legislature of the province, but the Governor- 
General-m-Council and the Secretary *of State Hence if they 
were kept in a situation in w’hich they had to depend upon the 
legislature for the discharge of their duties and the performance 
o! their functions, they would require the right of following their 
own ideas m any conflict between themselves and such a con- 
trollmg body. 
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Therefore the Governor, like the Governor-General, was 
Oovernor’s given the power of what was known as eertihcation 
certification By the use of this power he could enact anj 
necessary piece ot legislation that was not agreed to by Ibe 
legislature, or restore any grant that was rejected by that bodyV 
Therefore, though the budget of e\en the Ecseived half w.is 
voted by the Council, there was the possibility of the Governor 
more frequentlj resorting to the weapon ot certification for the 
restoration of rejected grants in this sphere ot Government de- 
partments than ill the case of the Transferred ones 

Yet the legislature’s influence upon the execntne must 
Indirect prove to be great under such a condition of things 

influence of Persistent defiance ot the legislature’s opinion 

the legislature by the executive would amount to acknowledging 
the existence of rigid autociatic rule, which would be fatal 
to the smooth woiking of the constitution Ilencc tbougli the 
effective legal poweis over Reserved he ids, enjoyed bv tlie 
legist, it mo could bo described to be but small, the placing fo- 
gethei ol a democmtu ally elected and rejuesent.itiv e iegislalnre 
alined with jioweis ot eonipii.uKe <ind ieluH,il, and ol .111 iiies- 
ponsible and iriemovable exec utive working under it, could not 
fall to have its own rc'sult The executive conid effectively differ 
from the legislature only thiongh the iiistrnmeiitalitv ol what 
was adimttedh ,in e\-ti,iordinar> weapon, n.uiielj the j'owti ot 
certification Jn such circumstances (he indnect conlrol exei- 
eised by the legislatiiie was f.ir trom insignificant Questions, 
lesolnlions, adjouriiiiients, legislation and voting a part ol the 
budget were irnpoit.uit powers possessed by the Legislative 
Councils, and then constant use was bound to prove vcij beme- 
ficidl and salutaiv 


17 



XXXI THE PEOVINCES IN THE FEDERAL 
CONSTITUTION 

§1 NEW STATUS OF THE PEOVINCES 

the Act of 1919 and the Devolution Eules made under it, 
certain subjects were ear-marked as ‘provincial’, 
and governmental functions in respect of them 
were allowed to be exercised primarily by the 
provincial authorities But the responsibilities en- 
trusted in this way to the provinces were not 
exclusive The Governor-General-m-Council and the central 
legislature possessed concurrent poweis in the provincial sphere, 
they had not ceased to possess any legal power or authonty 
regarding matters falling within the provincial sphere 

The Act of 1935 has introduced an important departure from 
Introduction of ^bis system The constitutional structure that 
provincial it has framed is based on the concept of pro- 

autonomy vmcial autonomy whereby, m the words of the 

Joint Parliamentary Committee, ‘each of the Governors’ Pro- 
vinces will possess an Executive and a Legislature having 
exclusive authonty within the Province in a precisely defined 
sphere, and in that exclusively provincial sphere, broadly free 
from control by the Central Government and the Iicgislature’ 
The Act also contemplates the establishment of the Federation 
of India in which tiie autonomous provinces and the Indian 
States w'lll be teilei.illv united 

The status of the Indian provinces must therefore undergo 
Federal change m the new Indian polity They 

independence can no longer bo considered as iiieie territorial 

for the divisions, created by the Central Government 

provinces fyj. convenience, and enjoying merely a 

devolved and not an original authority Their powers and 

privileges cannot henceforward be attributed to meie delegation 
by the Central Government \ federal unit has an independent 
existence of its own It possesses ceitain rights which are 
guaranteed to it under the constitution, and which cannot be tam- 
pered with or violated by the Federal Government The powers of 
supervision and control entrusted to the latter aie strictly limited 
and are defined as accurately as possible 

The relations between the Government of India and the pro- 
Dlvision vmces are conceived and defined on a federal basis 

of subjects in the new constitution There is now a greater 

emphasis on the concept of equality than on the idea of subordi- 
nation and obedience m formulating the status of the provinces 
ws-(i-t'is the Central Government A distinct sphere of activity 
is^ marked out and assigned to each one of those two 


No exclusive 
sphere for 
the provinces 
before the 
Act of 1938 
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entities. A third common sphere is created for their concurrent 
jurisdiction and action Three separate lists of subjects are 
compiled m accordance with this threefold division of govern- 
mental functions They are exhaustively given in the Seventh 
Schedule of the Act.* 

It is quite clear from sections 8, 49, 99 and 100 that the 
authority of the Federation does not nonnally extend to subjects 
enumerated in the Provincial Legislative List The provincial 
authority alone is competent to govern m that sphere 


§2 THE PROVINCES TODAY 


Section 46 of the Act prescribes that the following shall bt 
Governors* the Governois’ Provinces Madras, Bombay, 

provinces Bengal, the United Provinces, the Punjab, Bihar, 

the Central Provinces and Berar, Assam, the North-West 
Frontier Province, Orissa and Sind The total is eleven Smd 
and Orissa have been newly created by section 289 of the Act 
Burma has been separated tiom, and ha.s ceased lo be a part 
of, India 

The province of Berar was perpetually leased by the Nizam 
Position to the British Government in 1902, and section 

of Berar 47 of the Act prescribes that the Cential Pro- 

vinces and Berar should be governed together as one Governoi's 
province By an agreement signed between His Majesty and 
the Nizam "in October 1936 His Majesty recognizes the 
sovereignty of the Niz.iin over Berar, but it is to be adminis- 
tered along with the Central Provinces as if it were a part of 
British India The Governoi of the provjiice is to be appointed 
by His Majesty after consultation with the Ni/am, who has 
also the right to maintain an agent in its capital 

The Act provides the same kind of constitutional structure 
Uniformity of fui all the provinces, with variations of detail 
provincial appropriate to their individual requirements and 

constitutions pecuharitiGs Their administrative systems are 
also hkelv to possess several common features m actual practice, 
though in the enjoyment of its autonomous powers each 
province is free to develop according to its own ideals and 


ability 

Certain areas in some of the Governors’ Pruvmces are in- 
Ezcludcd and habited by people who are almost in a primitive 
Partially condition of life and are totally unfit for any kind 

Excluded ot advanced or democratic government The 

Areas constitutional reforms introduced by the Act of 

1935 obviously could not apply to them But Parliament de- 
cided that the administration of such backward tracts and the 
welfare of their uneducated inhalutants could not be entrusted 


’ For the three Liets see Ch XXII t 2 
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to the care of responsible Indian Ministers That duty has been 
{ilaced in the hands of the Governor 

Section 91 of the Act empowers His Majesty to declare by 
an Order-in-Council that certain areas are to be considered as 
Excluded or Partially Excluded Areas The draft of such an 
order was to be put before Parliament for its approval within 
SIX months of the passing of the Act The procedure was 
followed, and in March 1936 an Order was issued specifying the 
limits of the Excluded and Partially Excluded Areas in the 
different provinces They can be altered at any time by subse- 
quent Orders-in-Council which may be issued by His Majesty 

In Bombay there are only’ Partially Excluded Areas, which 
include the Shahada, Nandurbar and Taloda taluks of West 
Ehandesh District, Kalyan taluk and Pemt peta of Nasik Dis- 
trict, Dahanu and Shahapur taluks and Umbergaon peta of 
Thana District, and Dahod taluk and Jhalod mahal of the 
Broach and Panch Mahals Distnct 

The Excluded and Partially Excluded Areas are within the 
Arrangements executive authoiity of a province, but only such 
for their federal or provincial laws or portions of these laws 

admlnietration apply to them as the Governor may by 

public notification direct He may also make Eegulations for 
the peace and good government of any such area These 
Eegulations have to be submitted to the Governor-General forth- 
with and assented to by him in his discretion The Governor’s 
functions in respect of an Excluded (not a Partially Excluded) 
Area are to be exercised in his discretion In the Partially Ex- 
cluded Areas he is presumably expected to act on the advice of 
his Ministers 

A few smaller areas have been formed into independent units 
Chief Cow- fur various reasons, and special administrative 

mlggioners’ ariangements have been made for them For 

Provinces instance, Delhi as the capital of the whole countrv 

is not incorporated m any particular province British Baluchistan, 
standing on the frontier of India, and Ajmer-Meiwara standing 
as a Bntish island in the midst of the territory of the Eajj^t 
States are classed independently Section 94 of the Act pres- 
cribes that Delhi, British Baluchistan, Ajmer-Merwara, Coorg, 
the Andaman and Nicobar Islands and the area known as Panth 
Piploda (in Cential India) shall be Chief Commissioners’ 

Provinces 

These provinces are within the executive authority of the 
Their Federation and will be administered by the 

adminlgtration Governor-General acting, to such extent as he 
thinks fit, through a Chief Commissioner to be appointed by 
him in his discretion Section 95 presenbes that m directing 
and controlling the administration of British Baluchistan, the 
Governor-Geneial will act m bis discretion Only such 
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federal Acte or portions of sucli Acts will apply to it as the 
Governor-General by public notification directs He may also 
in his discretion make regulations for the peace and good 
government of British Baluchistan, subject to disallowance by 
His Majesty Eegulations may similarly be made by the 
Governor-General tor the Andaman and Eicobar islands 

In the case of the other Chief Commissioners’ Provinces, 
the powers of the Governor-General, except in respect of the 
appointment of the Chief Commissioner, will presumably be 
exercised on the advice of the federal Ministers 

The creation of new provinces .ind the alteration of the 
Creation of boundaries of the existing provinces are matters 
new Provinces of great constitutional importance By section 
290 of the Act, these powers are vested m His Majesty and 
he can exercise them by issuing Orders-in-Council But before 
any such order is issued, the opinion of the Government and 
the legislature of the provinces concerned, as also the opinion 
of the Federal Government und fedeial legislature, have to be 
ascertained In effect, therefoie, this power innv be now said 
to be exercised with the approval of the Indian people At 
least negatively speaking, it is no longer possible to change the 
boundaries of a province in a manner which offends Indian 
opinion as happened m the case of the Bengal Partition in ]90o 



Area and Population of the Provinces 

As given in the Indian Delimitation Committee’s Beport, 1936 
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XXXII. THE AMBIT OF PROVINCIAL 
AUTONOMY 

It has been explained m the last chapter hov the piovinces 
have acquired a new status of independence m the federal consti- 
tution, and how they have been made autonomous in a sphere 
specifically assigned to them It is necessary to understand the 
extent withm which their autonomy will be operative, and the 
limits that have been imposed on it The legislative, executive 
and financial powers enjoyed by the provinces under the new 
scheme must be properly grasped They have been described 
m the following pages 

§1 THE LAW-MAKING POWEES OP A PEO VINCE 

The constitutional position in respect of the powers of legis- 
Definition of lation to be exercised by the Federation and the 
jurisdiction provincial units has been clearly stated in section 

100 of the Act The purpose of creating three different lists 
of suujeots IS obvious They are intended to bring about a 
decentializalion of authority It is therefore laid down (hat 
the lederal legislature has, and the provincial legislature has 
not, power to make laws with respect to any matter enumerated 
in the Federal Legislative List, that the provniciul legislature 
has, and the federal legislature has not, jiowoi to make laws 
w'lth respect to any matter enumerated m the Piovmcial Legis- 
lative List, and (hat the lederal legislature, and the provincial 
legislatuie also, have povvu to make lavs with respect to any 
matter eniimeiated in the Concuiront TjCgislatnc List 

A special provision is made in section 102 foi cases et 
Exceptional grave eniergenej wlii'n tb^ =ecurit\ ot India is 
powers in thieatened, ■ hetliei bv war or bv lulernil dis- 

a state of Uiibance On such exceptional occasiuiis the 

emergency federal legislature will have pow'or to make laws 

for a province with respect to any malter eniimeialed in the 
Provincial Legislative List But no Bill oi .i.i endment tor that 
purpose can be introduced without the previous sanriion of the 
Governor-General given in his discretion Rueh , s nation is 
not to be given unless it appeazs to him that (he piovision pro- 
posed to be made is pioper m view of the nature ot the emei- 
gency It is for the Governor-General, acting in his discretion, 
to declare by Proclamation that a state of emergencj exists 
Such a Proclamation mav oe revoked subsequent! v But it 
will cease to operate at the e’ piration ot six months unless 
Parliament directs otherwise 

In matters falling entirelv within the provincial sphere, 
sometimes a common legislative action may be felt to be desiraWe 
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bj two or more provinces Their legislatures ma;v request, 
Federal laws Resolutions, that such matters should be 

lor two or regulated in their individual provincial areas by 
more provincee un Act of the federal legislature In response to 
by coneent requests, it will be lawful, according to section 

103, for the latter body to pass the necessary Acts An Act so 
passed may, as regards any pioMuce to which it applies, be amen- 
ded or repealed by an Act of tlie legislature of that province 

In the actual conduct ol the .idiiiinistrative machine, it may 
Residual he revealed on some rare occasions that a parti- 

powere to be cular matter wliuh requires to be disposed of 

allotted by cannot be appropriately held to fall either in the 

the Governor- Kederul or the Proiiiicial or the t’onciiirent sphere, 

General defined m tlie thiee Legisl.itne Lists The 

question then arises as to who is the' competent authority to 
pass the necessary legislation Every federation has to make' 
provision for what are knovi n as residual powers In India, 
those powers are cested juaetically in the Gov etiioi -General by 
section 104 of the Act He lias been allowed, m his discretion, 
to empower eilhci the federal Icgisl.iture or the pioviiuial legis- 
lature to enact laws portamiiig to topics ot such doubtful 
jurisdiction 

In spite ot the delmnt.ition ot legislative sjaieres, some few 
The federal mstaiiccs ot mutual entanglement and complicated 

law to prevail lelalionship may be discovered m actual ex- 

in cases of perience The lideral as well as a provincial 
Inconsistency legislature may happen to have passed Acts on 
an item which belongs to the Federal oi to (he (’oncurrenl List 
A provision of the provincial law may be in coiitlut vvitli or re- 
pugnant to a provision ot the federal law In such cases it is 
(lefinitelv laid clown in section 107 that the iecleral law shall 


prevail and that the provincial law, to the extent or the repug- 
nancy, shall be void Howevei, il the piovmcial law so passed 
concerns a subject ui tlu' Cone uirent Legislative List and if it 
has leceived the assent ot tlu' Governor-General or His Majesty, 
it will prevail in tlint province 

The previous sanction of the Govei nor-Geiieral, given in his 
Previous discretion, is made obligatory by section 108 for 

sanction of the introduction ot the tollowing Bills or amend- 

the Governor- ments ni a chamber of the piovincia! legislature 
General Bill which repeals, amends or is lepugnant 

to any provisions of any Act of Parliament extending to British 
India, (ii) a Bill which repeals, .emends or is repugnant to 
any provisions of any Governor-General’s Act oi any ordinance 
promulgated by him, (ni) a Bill which .effects matters which 
are m the discretion of the Governor-General, (iv) a Bill which 
affects the procedure tor cnimnal proceedings in which European 
Entish subjects are concerned 
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Chapter III of Part V of the Act, sections 111-21 , contains 
elaborate provisions with respect to diseniniiiatic.n 
by the Indian legislatures against British subjects 
domiciled in the United Kingdom or Burma 
They apply both to federal and provincial lavs 
Provinces are therefore precluded from passing 
any kind of discnininatorv legislation against 
British subjects, British companies and corjioralioiis, Biitish 
ships and aircraft, British-regislered mediial prat iitiornrs, 
British persons carrying on any occupation, tiade or bnsmc'ts, 
etc Thus even ‘provincial autonomy’ has been subjected to 
senous limitations and deductions, which are dcflntd m teinis 
which are not only explicit but extremely wide In the natme 
of things, every attempt made bv Indian Mimslers to imjirove 
India’s material condition can be eosih interpreted to affect 
ad\ersely some British interest or anothei 'I’lie full hbeitv of 
action that is supposed to have been confcried upon the pro- 
vinces is m reality very considerably diluted 

Section 110 expressly provides that iiothmg in tbe Act slinll 
Power ot be taken to affect the powei ot Parliament, to 

Parliament legislate for Britisb India or an\ part ot it, and 

IB retained jJuit nothing shall be taken to etnjiower the 

federal or piovmciul legislature to make any law .iltccting the 
Soveieign or the Roval Family ot the suctchMon of the Crovcri, 
the sovereignty, suzerainty or dominion ot tbe Crown, llii' law 
ot British natlonallt^ , the Army Act, the An Force Act, the 
Naval Discipline Act, or the law ot Prize (’ourts Sunil. irly, 
the Act of 193 j or .inv Ordei-in-Coiincil m.ide thereunder or 
any rules made tliereuncler cannot be amended unless it is 
expiessh peinntted in the Act 

THE EXECUTIVE POWERS OF A I'ROVlNt K 

It IS (listmctlv provided that the executne aiithoritc ol 
Defmition of each province extends to the m.ittcus with resjas I 
tbe proyjnciai to which the k’gislature of the province li.is 
sphere power to make laws (finb-se< i loii 2 ot ecc tioii 49) 

Within the framework of the Fedeialion, the provincial sphere 
is difierenliatcd and it is entrusted to the Froc (mvcTii- 

ments Tbe latter are no longer undei the geneial obligation 
ot obeying the orders of the (Toverncji-Ocncr.il-m-touncil and 
of constantly and diligently inlormmg him of tbcir jiioceed- 
ings They are presumed, pnma p< n , to b.ive indejKuuhuu c 
of judgement and action in their own domain Provincial policy 
and adniinistratiou are to be cleteriiuiH d b. the people of the 
province acting through their legislatures ,ind Mirnstf'rs It is 
one of the fundamental principles ot provincial antononiy that 
the affairs of the province should be lett to be mamtged by tlujse 


No power 
to pass 
diBcriminatory 
laws against 
British 
subjects 
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who live m the province and are directly affected by the nature 
of its Government 

However, certain restnctions have necessarily to be imposed 
on on til® executive freedom of even autonomous 
4ha axeeuUve provinces when they are federated together in 

Authority of one composite whole In the federal constitution 

the provinces Qj- country like India, the number of such 

restrictions and the scope for their operation is conspicuously 
large That is inevitable in an atmosphere of Reservations, 
Safeguards and Special Responsibilities It is necessary to 
understand the limits which have been prescribed m the con- 
duct of the provincial administration They have been elabor- 
ated in Part VI, sections 122-35, of the Act 

The Provincial Governments have no executive authonty m 
Jldmlnistration respect of subjects which are not mentioned in 
of federai the Provincial Legislative List and which are 

subjects in not therefore within their legislative competence 
Ibe provinces Laws passed by the fcdeial legislature in respect 
of subjects enumerated in the Federal Legislative List have 
application m the whole country, and their administration and 
execution is entrusted to the Federal Government To that 

■extent the latter has locus standi and definite right of operation 
in the provincial territory 

It is laid down that the executive aulhoiitj of every pio- 
Respect for Vince shall bo so exercised as to secure lespect 
federal laws for the laws of the federal legislature w'hicli 
apply in that province The Governor-General may direct 
the Governor of any province to discharge as his agent such 
^functions m, and in relation to, tubal areas or in relation to de- 
'feiice, external affairs or ecclesiastical affairs as niav be specified 
in the direction These functions are to be performed by the 
Governor in his discretion 

The Governor-General may, with the consent of the Gover- 
The Federation ^ province, entrust either conditionally or 

may impose unconditionally to its Government or to its les- 
duties on peetive officers functions in i elation to any matter 

a province which the executive authonty of the Fedeiation 

extends An Act of the federal legislature may also confer 
powers and impose duties upon a province or its officers in respect 
of subjects which aie not emimeiated in the Provincial or Con- 
•curreut, Legislative Lists and aie therefore outside the jurisdiction 
of a province Any extra cost of administration incurred by a 
province for this purpose will be paid by the Federation 

The excciitne authority of a province has to be exercised 
The Federation s,o as not to impede or prejudice the exercise of 
may give the executive authority of the Federation The 

directions latter can give such directions to a province as 

mav appear to the Federal Government necessary for that 
purpose Directions may similarly be given about carrying out 
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in a province federal laws which relate to matters specified 
.in Part II of the Concurrent Legislative List (subjects like 
factones, labour welfare, trade unions, electricity, inland shipping 
and navigation, cinematograph films, etc), and about the con- 
struction and maintenance of means of communication of 
military importance 

The Federation may require a province to acquire any land 
Purchase of situated in a province for a federal purpose at 
land and the expense of the Federation In respect of 

broadcasting broadcasting it is laid down that the Federal 
Goveinment shall not unreasonably refuse to entrust to the 
Government of any province such functions as maj be necessary 
to enable that Government to construct and use transmitters m 
the province and to regulate and impose fees in that connexion, 
but this does not restmt the powers of the Governor- Geneial for 
preventing any grave menace to the peace or tranquillity of 
India or anj pait of it and does not piohibit him from imposing 
upon Provincial Governments such conditions regulating the 
matter broadcast as appear to him necessary 

Disputes between the provinces about supplies of water from 
Oicputu any natural source have to be referred bv the 

about watof Governor-General to special ad hoc commissions 
consisting of men of expert knowledge and experience and 
after considering reports made bv them the Governor-General 
has to gne decision in the iiiattoi ot the complaint and to issue 
the necessaiy orders On the request of any of the provinces, 
if made before the Goveinor-Geneial’s decision is given, the 
m.itter must he referred to His Maiest\-m-Council The orders 
of His Majesty oi of the Governor-General must be given effect 
to by the provinces concerned 

It will be law fill for His Majestv-in-Coimcil to establish, 
Inter- after considering representations made to him bv 

Provincial the Governor-General, an Inter-ProvincMl rouncil 
Council for dealing with problems affecting moio than 

one province ft would be charged with the duty ni fi) inquiring 
into and advising upon disputes whifh mav have arisen between 
the provinces, (ii) investigating and discussing subjects m winch 
the provinces and the Federation have a comnion interest, and 
(ill) making recommendations for the better co-ordiiintion of 
pohev and action with respect to such subjects 

Clause 5 of section 126 of the Act prescribes that the 
Governor- Governor-General acting m his discretion may at 

General’s any time issue orders to the Governor of a pro- 

powers to Vince as to the iriannei in which its executive 

issue orders authonty is to be exercised foi the purpose of 
preventing any grave menace to the peace and tranquillity ot 
India or anv part of it The Joint Parliamentary Committee 
explained that such a clause was necessary, over and above the 
Governor’s Special Responsibility for the same subject, becaustf 
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the peace and order in one province may be endangered by 
events taking place in another, and that as the ultimate and 
residuary responsibility for the peace and tranquillity of the 
whole of India rests upon the Governor-General, he should have 
such wide powers to give directions to the Governor 

It will be found that the clause has been very generally 
worded and can extend to and cover any action of a Provincial 
Government It was in the exercise of this power that the 
Governor-General issued orders in February 19B8 to the Governors 
of the United Provinces and Bihar preventing the wholesale 
release of political prisoners in those provinces in spite of the 
fact that the measure was initiated and sanctioned by the 
responsible Ministers of the provinces, backed by their respective 
legislatures 

Under section 102, if the Governor-General has in his dis- 
Proclamatlan eretion declared by a Proclamation that a grave 
of emergent; emergency exists whereby the security of India 
is threatened whether by war or internal disturbance, the 
federal legislature has power to make laws for a province or 
any part of it with respect of any of the matters enumerated 
111 the Provincial Legislative List and therefoie reserved to the 
provinces under normal conditions But this did not include 
the power to make rules under an Act which is an exercise not 
of legislative but of executive authoritv Nor was any provision 
made in the Act to equip the Central Government, in such 
times of emergency, with an overriding executive authority 
throughout the country 

This was considered by His Majesty’s Government and fhe 
Amendment Government of India to be a serious omission 
made in 1939 m the constitutional framework, and Parliament 
was persuaded to rectify the mistake by amending the Act 
in 1939 The amendment added among other things, a new 
section to the Act of 1985 for the purpose of furnisbing fhe 
Central Government in times of war with supreme direction 
and control over the whole of British India This is section 
126A, which consists of two clauses 

It prescribes that when a Proclamation of Emergency is in 
Its proTislens operation whereby the Governor-General has de- 
clared that the security of India is threatened by war (not 
by internal disturbances, this section does not extend to them), 
the Federal Government can give directions to a provmce as 
to the maimer in which its executive authority is to be exer- 
cised It also provides that a federal law made for a province 
in regard to any subject can confer powers and impose duties 
upon the Federation or anv of its officers in respect of that 
subject Thev are thus authorized to take, in times of war, 
executive action in the exclusivelv provincial sphere by appoint- 
ing their ow'n officers or agents to function m the provinces 
*• The Secretary of Stat-e, when introducing the second reading 
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■of the Amending Bill in the House of Lords, declared that it 
was simply and solely a war measure and did not initiate any 
new principal but merely implemented what was already pio- 
vided for by section 102 He considered that in the exigencies 
of a modern war it as quite necessary that the Central Govern- 
ment should exercise the general powers of superintendence, 
direction and control which it enjoyed in the past On the other 
bond, nationalist opimon in India severely criticized the new' 
measure as an invasion on provincial autonomy and the rights 
■of the Indian people 

S3 THE FINANCIAL POWERS AND RESOURCES 
OF A PROVINCE 

The success of a democratic government depends, to a very 
Democracy great extent, on the size and volume of its puise 
IB expensive A government by and for the people must 
necessarily endeavour to elevate the people and to bring 
happiness and the joy of life to the masses It must create 
public services and public utilities of various kinds and help to 
raise the mateiial and spiritual level of the whole community 
The justification of democracy is the belief that it can become 
a mighty force of general progress The fulfilment of that ideal 
entails an enormous expenditure of money If the necessary 
amounts are not foithcoming, the real objective of the demo- 
cratic form of government will not be easily achieved 

The history of provincial finance in India is long and 
Revenues from chequered A brief reference has already been 
the Provincial made to it ’ The Act of 193,') has distributed 
Legislative subjects between the Federal and Provincial 

Goveinments by the compilation of separate Lists 
It must be cleailv understood that aJJ revennc.s derived from 
subjects m the Federal List will naturally go to the Federation 
Similarly, all revenues obtained from subjects in the Provincial 
Legislative List will be taken by the provinces But some addi- 
tional sourres of income are also provided fui the latter, irid 
thev have been specified in Part VII of the Act A distinguished 
financial expert. Sir Otto Niemever, was subsequeutlx asked 
to make recommendations for determining some important 
details VI Inch w'erc not laid down precisely m the Acf His 
report was published m 1036 and all the suggestions I’t con- 
tained were accepted They were subsequently embodied in a 
separate Order-in-Council 

The following are (he mam sources of income to the pio- 
vinces from subjects enumerated in the Provmci.d Legislative 
List land revenue, excise duties on alcoholic liquors for human 
■consumption, opium, Indian hemp and othei narcotic drugs, 
non-narcotic dnigs, medicinal and toilet preparations contain- 


^ See Ch XIX 5 2 and rJi X\ '>2 



270 INDIAN ADMINI8TEATION 

mg alcohol, taxes on agncultural mcome, taxes on lands and 
buildings, hearths and windows, duties m respect of successiOD 
to agricultural land, taxes on mineral rights, capitation taxes, 
taxes on professions, trades, callings and employments, taxes on 
animals and boats, taxes on the sale of goods and advertisements, 
cesses on the entry of goods in a local area, taxes on luxunes 
including taxes on entertainments, amusements, betting and 
gambling, stamp duty m respect of documents other than those 
specified in the Federal Legislative List, duties on passengers 
and goods carried on inland waterways, tolls, fees m respect 
of any matters contained m the Provmcial Legislative List The 
Amendment Act added two more items, naiuely taxes on vehicles 
suitable for use on roads whether mechanically propelled or not, 
and taxes on the consumption or sale of electricity excepting 
the electricity consumed by or sold to the Federal Government or 
consumed m the construction, maintenance or opeiation of a 
federal railw'ay 

Tlie T' P Government put a wide interpretation on their 
power 1o impose a tax on employments and callings, and enacted 
in 1930 an Employment Tax bill which sought to impose a 
substantial graded tax on incomes derived from employment in 
(he province In a large number of cases the taxes would have 
amounted to ten pei cent of the employee’s mcome I( was 
felt tliat this sort of imposition was nothing less than an income- 
tax 111 disguise and that it trespassed upon the federal field of 
levemie The Bill was therefore reserved for the assent of the 
Governor-General In the meantime, oppoitumtv was taken, 
when Parliament w’as considering the Amending Bill, to put 
this matter beyond dispute and make clear the distinction 
between taxes on income on the one Imnd and taxes on pro- 
fessions trades, callings and employments on the other Mumci- 
])alibies and lo( al bnaids m manv provinces had been emyiowered 
to levy rates foi local purposes on these items long before the Act 
of 1933, and it w.is to keep alive this right that they were 
included m (he Pinvincial Leniskitire List The incidence of 
such taxes on individual taxpayers was of course small The 
Amendment Act' limits the amount w'hich might be levied upon 
any individual m any one year under the heading ‘tax upon 
professions, trades, callings and employments’ to Rs 50, and 
thus restricts it to the purpose foi which it was ongmallv de- 
signed The Fcdeial and Provincial Legislative Lists have been 
.imended accordingly, and a new section, section 142-A, has been 
added to the Act 

Over and above the proceeds of taxation in respect of matters 
Additional m then own sphere, the provinces will now have 
sourcos the following potential sources for obtaining fur- 

ther mcome for their own use 


' India and Burma (Miscellaneous Amendments) Act, 1940 
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(i) Duties m respect of succession to property other than 
agricultural land, stamp duties in respect of bills of exchange, 
cheques, promissory notes, bills of lading, letters of credit, in- 
surance pohcies, etc., termmal taxes on goods and passengers 
earned by railway or air, taxes on railway faies and freights 
All these taxes will be levied and collected by the Federation, 
but their net proceeds are not to be credited to federal revenues 
They will be wholly assigned to the provinces and distnbuted 
among them as prescribed by an Act of the federal legislature 
The Federation can however levy a surcharge on these taxes for 
its own purposes 

(ii) Income-tax this item has been a wholly central source of 
revenue till now Even hereafter, it will continue to be levied 
and collected by the Federation But section 138 provides that 
a prescribed percentage of the net pioceeds m any fananciul yeai 
of such a tax should be assigned to the provinces and distributed 
among them in a niannei prescribed Sir Otto Niemeyer was 
asked to make recommendations about these details and they 
have now been carried out It has been decided, after the 
Niemeyer Report, that 50 pei cent ol the net proceeds oi this 
t IX should be assigned to the provinces toi their use The per- 
centage of the share of each province from the total amount that 
IS available for distribution among them is fixed as follows 
Bombay and Bengal, 20 per cent each, Madras and the United 
Piovinces, 15 per cent each, Bihar, 10 pei cent, Punjab, 8 per 
cent, the Central Provinces, 5 per cent, Assam, Orissa and Sind, 
2 pel cent e.uh, and the Noith-West Frontier Province, 1 per 

I Clll 

How'ever, this ariangernent was not intended to take efteit 
immediately on the inaugiii.ttion of proviiieinl autonomy The 
Government of India h.as been impeded bv seveie tinancial 
stringency for the last eiglit vears Its income has dwindled, and 
there have been serious deficits in its buderets Its expenditure 
is declared to have reached an irreducible minimum The new 
constitution has also inevitablv added to its financial burden In 
such a state of unstable equilibrium it is considered risky for 
the Central Government to part with a substantial fraction of 
its ow'n assets The Act has therefore provided that no portion 
of the income-tax receipts may be granted to the provinces as 
long as the Government of India feels that it cannot afford to 
do so Sir Otto Niemeyer recommended that for a period of 
ten vears, the central authority should be permitted to retain 
the whole or part of that amount for their own expenditure 
There was therefore no hope of anv immediate assistance or 
relief to the provinces from this particular source 

However, there was an agreeable surprise w/hen it was 
announced in March 1938 that the Government of India had 
found it possible to allot to the provinces a small sum of Rs 125 
lakhs out of their income-tax revenue of the financial year 1937-8 
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Out of that total each province received the following amount — 
Bombaj and Bengal, Its 25 lakhs each, Madras and the United 
Provinces, Bs 18^ lakhs each, Bihar, Bs 12^ lakhs, the 
Punjab, lis 10 lakhs, the Central Provmces, Es lakhs, 
Sind, Orissa and Assam, Rs 2^ lakhs each, and the Noith- 
West Prontier Province, Its lakhs 

(ill) Duties on salt, fedeial duties ol excise, export duties 
these will be levied and collected bj^ the Federation But the 
whole or part ot the net proceeds may be paid to the proMiices 
by an Ait ol the lederal k'gishitine and the principles ot dis- 
tribution among them v\ill be tormiilated by the Act It was 
also laid dowm in the Act ot 1935 that fifty per cent or more of 
the net proceeds of the expoit dutj on jute shall be assigned to 
the jute-producmg jnovmces in proportion to their production 
The Nieme\er Repeat recommended — and the recommendation 
was accepted— that b2J per cent of the net proceeds of the jute 
expo’t duty bc^ assigned to the jaoMiKes in which jute is grown 
Bengal and Assam aie the chiel gainers by tins concession 


11 


IS 


Financial 
aolvene; ot 
federal 
units 

jiarticulai 


matter ol priiij:ary importance that the units of a 
fedeiation should be solvent Their respective 
rex eu lies and expendiluie must balance The 

grace financial condition of anv province cannot be 
looked upon as the domestic concern ot that 
unit, it affects the whole countiy and must be 
taken cogiii/ance of by the Ceiilial Goxeriiinent Section 142 
Iheielore makes a piovision for grants-in-aid bv the Fedeiation 
to such proxinces as His Majesty max deteimine to be m need 
of money 

Accoidingly, an effort was imule to mvesiigate tlie existing 
Budgetary prospective budgetary position of all the pio- 

poBltion of Vinces th.it weie proposed lo be muted into the 

the Indian Fedeiation of luclia Sir Otto Nieineyer also 

provinces exammed the cjuestion It was found that some 

of the provmces were so deficient in resources that, with then 
own rexeiiues only, thev could not maintain an admimstration 
of the niininium standard ot efheienc v Them wem also other 
pioviiues like the North-West Frontier Province in which 
stiategic considerations transcended all othei claims The 
niihtaiy expenditure incurred bx these units, though geographi- 
cally it tails within then area, is reallv incuried tor the whole 
country That huge burden obviously should not be shifted to, 
nor can it be borne by, the limited means of the prox nice alone 
It has therefore been decided that in all such cases where the 
SubTentione need foi assistance is clearly proved, the Federal 

to eerteJn Government should make grants-in-aid every year 

provinces jj-g revenues The following figures 

have been recommended m the Niemeyer Report the United 
Provinces, Rs 25 lakhs for five years, Assam Es 30 lakhs, 
the North-West Frontier Province, Rs 100 lakhs, to be reconsi- 
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<lered after five years, Orissa, Rs 40 lakhs, increased to its 47 
lakhs in the first year and to Rs 43 lakhs in the second, third, 
fourth and fifth years, Sind, Rs 105 lakhs, increased to Rs 110 
lakhs m the first yeai and diminished after the tenth year by 
large sums every yeai so that the whole subvention may be 
wiped out within about forty years. 

The power of borrowing money upon the seciuity of its 
The (rawer le venue has been conferred upon the province by 

borrowing section 163 The conditions and limits of such 
conferred on loans are to be determined, from time to time, by 
the proYincei provincial legislature No moneys 

■can be borrowed outside without the consent of the 

Federation The latter may also make loans to a province or 
give a guarantee in respect of loans raised by a province 

Under section 167, His Majesty may appoint a separate 
Auditor* .V uditor-General for a province if its legislature 

General so desires, and charge, by an Act, his salaiy on 

the revenues of the province But no such appointment will 
he made till at least three vears have elapsed after tho date 
■of the passing of the provim lal Act It is the duty oi the 
Auditor-General to piepare accounts and also to audit them At 
present that duty is performed lor the Central Government and 
lor all (he provinces by the Auditor-General of India, who is 
appointed by IIis Majesty and is endow'ed w ith great indcpend 
tiice and authontv 


38 



XXXIII THE PROVINCIAL EXECUTIVE 
THE GOVERNOR 


Two 

conotituento 
The Oovernor 
and the 
Council of 
Minieters 


The executue government in tlie province is. composed ot tlie 
Governor and a Council of Ministers The Goier- 
nor IS not merely a titular head, but an actual, de 
fado, ruler He has always been in possession of 
large powers and his influence oxer the admini- 
stration, both legal and personal, is enormous 
He was described as the kevstone of the d>archical 
structure which was inaugurated hv the Montfoid Eeforrns 
E\en in the administration of autonomous provinces which have 
been foinied by the act of 193r>, the Governoi holds a miiqiie, 
pnotal position It is necessau to i.i'derstand cle.iHc the p.nt 
which ho is called upon to plaj m the operation of selt-goveni- 
ment m the provincial sphere The duties of the Council of 
Ministers, its composition and method of working, wdl also 
requite detailed study Foi convenience, it is best to split up 
the two constituents of the provincial executive and to treat 
them soparatelv That is done in the two fellow mg sections 


'1 APPOINTMENT, QUALIFICATIONS AND SALAEY 

The office of Governor is verv old in the histoiv of British 
An old and India It has been in existence toi neailv thiee 
important centuries Till the middle of the eighteenth een- 
tury, the duties of the Goveuiois weie .almost 
pmelv commercial and therefore comparatively simple The 
numbei of Governors was only three and they weie located 
m the cities of Tiladras, Bombay and Calcutta After the Com- 
pany began to fight wars and build an Empire in India, the office 
of Governor-Geneial was cieatcd bv the Regulating Act His 
supremacy extended in course of time to the w hole countrv The 
Governors of provinces lost then independence and became sub- 
oidinates of the Central Goveiiuuent But none the less, they 
have continued to be lesponsible heads of large territorial aieas 
and have been invested with great prestige and authority 

The number of Governors was nine aftei the Iilontford 
Equality of Eeforrns and has now increased to eleven in 
powers over consonance with a similar inciease m the 
the provinces number of provinces In the possession and exer- 
cise of powers over the provincial units in their charge, all Gover- 
nors are absolutely equal Their control over the administrative 
machinery of the province is defined in the same constitutional 
^language The official status and privileges wEich they enjov 
within their respective jurisdictions are identical in all cases 
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The factors which establish the pre-eminence of. the Governor 
m all aspects of provincial life are similar m every province 
Yet, m spite of this equality in prestige and power, there is 
OlffeNDoes a kind of gradation even m the exalted office of 
in salary and Governor. The size of all the provinces is not 
allowanMg the same Some are extensive and populous, 
others are comparatively small Some aie industrially and 
commercially advanced and have therefore a laige revenue 
Others are predominantly agricultural and are endowed with 
smaller resources Some have a historical tradition of long stand- 
ing, others are of recent growth This difference in the material 
circumstances of the provinces is reflected in the salaries and 
.illowances that are sanctioned for their Governors All these 
high dignitaries do nob receive the same emoluments There 
are considerable variations, as is shown bj the figuies m the 
.statement oa the following page 

'riiere is a further impoitant distinction Techmcally, all 
Oifferen«eB in Governors are appointed bj His Majesty How- 
qualifications ever, it is a fundamental principle of the British 
presidency constitution that i^he King alw'ays acts on the 
OoTernors advice of his responsible Ministers It has been 
.1 long established practice that the Governors of the older 
piesidencies of Madras, Bombay and Bengal are selected on the 
recommendation of the Secretniy of State foi India They are 
men in the public life of Brittan, holding a proimnent place in 
the party in power and often possessing some amount of parlia- 
mentary expenence In a few instances — ns m the case of Sn 
John Anderson, Governor of Bengal (1932-7) — they may be dis- 
tinguished officials in thi, British Civil Service But these gover- 
uorships arc debnitely put bejond the reach of persons who are 
serving in India They are reserved for the ambition and talent 
ot influential membeis of the British anstocracy and serve as 
^oine of the substantial prizes of Bntish public life These per- 
sons are expected to possess the breadth of vision and sympathy 
nhich are necessary in governing a foreign people 

On the other hand, the Governors of all the remaining pro- 
Oovernors of vinces, now' eight m number, are selected .m the 
the other recommendation of the Viceroy They are senior 

provinces members of the Indian Civil Service, with a 

long administrative experience m various departments They 
are supposed to have a brilliant official recoid of industry, 
tact, and success in the performance of their duties A young 
civilian, standing at the lowest rung of the bureaucratic ladder 
as assistant collector, can hope to rise, through the successive 
stages of collector, commissioner, and serietary to Government, 
to the eminence of provincial Governor 

The substantial salary and the immense powers and status of 
the office make it one of the strongest inducements to young 
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Englishmen to join the ICS It is naturally the keen desire 
They are of the conqueror to maintain a proper level 

prlM poite of efl&ciency in the Government, as much from 

the point of view of satisfying British mterests and needs as for 
assuring the contentment of the Indian people Englishmen of 
real merit and ability are required to achieve that object It is 
felt that the right type of Enghshman can be easdy persuaded to 
seek a career m India, if the ultimate prize which he can aspire 
to attain is big enough to gratify his ambition The Joint Parlia- 
mentary Committee strongly dissented from the suggestion that 
in future Governors should ahvavs be appointed fioiri the United 
Kingdom and that thete should be a statutory prohibition against 
the appointment of persons w'ho are members of the Indian 
Civil Service They expressed their belief that in the future no 
less than m the past, men m every way fitted for appointment 
as Governors will be found among members of the Civil Service 
who have distinguished themselves in India 

However, the practice has given rise to an interesting coiitro- 
Arguments in '’etsy It is argued that a person who is to be 
'awur of appointed to the responsible post of the headship 
appointing ot a province ought, on all reasonable grounds, 
ci Viliam as to be quahfie<l to hold that office, not only on 
Oovernora grounds ot intelligence or aristocratic connexions 
or participation in parhamentarv affaiis but also on account of 
extensive and varied experience and intimate personal knowledge 
of his charge These latter qualities cannot be expected to be 
possessed by a total stranger Eurther, it is also considered to 
be a very legitimate aspiration of those who spend a lifetime in 
a particular sphere that they should have an opportunity to rise 
to the top The denial of such an opport.unity would be unfair 
and discouraging 

On the other hand, it is asserted with equal emphasis that 


Argoments 
against 
appointing 
civilians as 
Oovernors 

imagination 


the Governorships or the Viceroyalty are posts hav- 
ing a unique importance Their occupants have 
to deal with men of diverse aptitudes and with 
problems of great intricacy, and it is necessary that 
they should be gifted with wide svrnpatliv and 
A ruler’s qualifications cannot be correctly 


measured onlv m terms of official standards A bureaucratic 


mind usually develops a certain rigidity and inflexibihtv of out- 
look and becomes impemous to the absorption of new ideas 
The head of a state, of all persons, ought to he immune from 
these defects This is given as the justification for selecting men 
from the public life of Britain rather tlinn from the bureaucracy 
for the governorships of Bombay, Madras and Bengal and the 
Viceroyalty of India 

After the introduction of provincial autonomy, a further 
complication arises The administrative machine in the pro 
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vinoe is now entrusted, in a large measure, to responsible 
JL emstitu- Mmisters. Even the most highly placed civilian 
tfamal difficulty officials have to woik in subordination to their 
authority As the Governorships of eight provinces are open to 
the I C S , it may happen that a senior commissioner or secretary 
who 18 working under Ministers may find himself suddenly ele- 
vated, when a vacancy occurs, to the headship of the province 
That was what happened in Oiiss.i in 1938. It would be an un- 
tenable position for Mimsteis to h.ue to accept as their superior 
and head a person who had been actually workmg as their sub- 
ordinate and to w’hom they had been giving orders as his 
superiors To cairy on the government under him w'ould cause 
embarrassment to both the parties and would have a demoraliz 
ing effect on the politics of, the province 

The Congress Ministry m Orissa took strong objection to 
the practice and a constitutional crisis was threatened But 
ultimately a compromise was armed at and it is expected that 
the principle that it established will be followed in all future 
appointments of civilian Governors The impropnetv involved 
in placing a bureaucratic subordinate over the head of his minis- 
terial superiors is sought to be avoided by appomtipg senior 
civilians of other provinces, and not of the province concerned, 
to temporary vacancies in the Governor’s post 

§2 THEEEFOLD CLASSIFICATION OF HIS POWERS 

The powers conferred upon the Governor— as also upon the 
Tiw bull of Governor-General as previously explained — by the 
oiuoifioation Act of 1935 can be divided into throe categories. 
He has to act (i) in liis discretion <>i (u) in his individual judge- 
ment, or (ill) on the adVice of hix ^Ministers who are responsible 
to the legislature The matters included in each one of these 
three categories may pertain to any aspect of the administration. 
They may be executive, legislative, financial, or may concern 
the public services, and in tact cover the whole field of govern- 
ment The classification is not based on an enumeration of 
different departments It is made by a definition of the manner 
in which the Governor is called upon to exercise his authority 
in the task of governance 

Where the Governor is empowered to act in his discretion. 
Powers he is not required to consult his Ministers at all. 

exercised in He can take det ixioiis by himself and give effect 
his diseretlon to them To the extent to which provision is 
made in the Act for the exercise of the Governor’s discretionary 
powers, there is a real diminution of provincial autonomy 
Popularly elected ]VIinisters are deliberately precluded from 
having any voice in this particular sphere Some of the most 
vital subjects of provincial adimnistratvon are brought under the 
Operation ot this arrangement It has been calculated that there 
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are no Jess than 32 cases in which the exercise of tins povver is 
jirovided 

Where tlie Governor is empowered to act in the exorcwe of 
Powers individual judgement, be is expected to do so 

oxereisod in alter consultation with his Ministers This infer- 
his individual ence can be drawn fioiii the language of the Act 
judgement Instrument of Iiistuictions and also 

trom the amplification contained in the joint Pailiamentary 
Committee’s Eeport The Governor, of course, is not bound 
to accept the Ministers’ views and cmu act even in opposition to 
them }3ut the proceduie of work is so formulated that Ministers 

< an acquaint the Governor with their considered opinions and 
thereby attmupt to influence Ins decision Legally, popular 
l\f misters aio denied any effective control over the large number 
1)1 impoitanr matters which are assigned to the individual judge- 
ment ot the Governor The total number of such cases is calcu- 
lated to be no less than sixteen in addition to the comprehensive 
Special Responsibilities This is .mother substantial slice cut. 
off from pioxincial autonomy 

It iiJiiv be added that both m the exeicise ot his disci el lonarx 
PoBsibilit; powers and in the e.xen ise ot liis individual judge- 
of voluntary ment the Governoi — .ind also the Governor-General 
action by the — is not forbidden b\ l.tw to consult Ins Ministers 
Oovernop qj. abide hv their advice If, of his own free 
will, he decides to take them into his confidence and share 
his reftpousibilities with them, Iheie is nothing to prevent him 
orJm.aiily from doing so In fact, that is the constitutional 

< ourse winch he may normally be expected to follow' The 
e-itablishment of such precedents is strongly advocated and 
eagerly looked forward to by politn lans both British and Indian 
They would appreciably bioaden the scope of iiiimsterial, and 
tlieretore popular, authority and ilissipute ihe shadow c.i't b> 
special powers and safeguards It is generally believed lli.it a 
juactice of this nature has been set up, in a bargei or smaller 
measure, m most ot the proviuces 

However, there is one serious danger of eiieioachment on this 
Governor- negative liberty which a sympathetic Governor 
Generai’e may try to utilize tor the positive purpose of 

«ontroI building up he.ilthy (unveulions It is explii itly 

laid down in section 64 that when the Governor acts m his dis- 
cretion or in the exercise of his individual judgement, he will be 
under the general control of the Governor-General and will have 
to comply with such particular directions as may be issued by 
the latter in his discretion So that, it m an exceptional instance, 
a constitutionally-minded Govemca* voluntarily chooses to con- 
sult his ^Imisters and to at t on their advice even m respect of 
matters whit h are reserved for his discretion or for his individual 
judgement, his action may be hampered by outers issued by tlje 
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supenor authority of the Governor-General or ultnuatelj of the 
Secretary of State The British Premier’s reply to Mr Churchill^ 
referred to in an earlier section,^ reiterated this constitutional 
position. 

The third category consists ot items in which the Governor 
Poven ^**8 to act on the advice of his Ministers And as 

exereiied on the latter are members of t^e legislature and res- 
tb« odriM ot ponsible to it, the concept of provincial autonomy 
Mlnistan jjg supposed to be tangibly represented by and 

in this particular domain The Instrument of Instructions- 
definitely lays down that in all matters within the scope ot 
the executive authority of the province, save in relation to 
functions which are to be exercised in his discretion, the Governor 
will be guided by the advice of his Ministers But to be so 
guided ought not <o prove inconsistent with the fulfilment of 
any of his Special Eesponsibilities or with the proper dis- 
charge ol those functions which have to be performed m the 
exercise of Ins individual judgement Whenever they are in- 
volved the Governor is instructed to act in the manner m w'hich 
he thinks it proper to act, notwithstanding the advice of his 
Ministers But the Ministers should not be enabled 1o rely upon 
hfs Special Hesponsibilities in older to relieve themselves of 
responsibilities which are properly their own 

Howevei, it must be noted that the Governor is not excluded 
HU pNS«iie« tioni the provincial Cabinet as his mastei, the King 
at Cabinet ol England, is e.xcliided from the British Cabinet 

meetings pjg u, empowered not on]\ to be piesent at 

meeting), ol tlje Council of Ministers but also to preside ovei 
them He can urge bis own views and atgue his own points His 
participation m the debates is bound to have a considerable 
effect in shaping the Munster’s attitude with regaid to the general 
policv of government and the disposal of specific questions His 
influence will be particularly effective when rhere are no strongly 
organized political parties in the provime to undeitake the 
formation of responsible Ministries It is a truism of constitu- 
tional science that the piesence of the head of the goveinnient 
at Cabinet meetings inevitably tends to prevent the growdh of 
a homogeneous Cabinet and ot the principle ot joint responsibi- 
lity It IS of course presumed that even if the Governor does 
not see eye to eye with the minister's and actually dissents from 
their opinions, he will allow them to have then own wav and 
not override their decisions 

§3 RELATIONS TO MINISTERS AND EXECUTIVE 

POWERS 

Section 49 of the Act lavs down that the executive authontv 
of a provmce will be ex-ercised on behalf of His Majesty by 

* See p 81 



PBOVINCIAL EXECUTIVE GOVERNOK 281 

the Governor. Section 50 lays down that the Governor 
Exeentlve have a Council of Ministers to aid and 

authority in advise him in the exercise of liis functions, 

tiM proTlneos excepting in so far as he is required by the Act 

TMts in the to exercise his functions m Ins discretion He 

Governor jg prevented from exercising his individual 

judgement when under the Act he is required to do so Thus 
there is no obligation to consult Ministers in the fonner sphere, 
there is no obligation to cany out their advice lu the latter 
sphere even though it may be sought and given 

Ministers have to be chosen and summoned b\ tlie Governor 
He appoints m his discretion and they can be similarly dis- 

Minlstere missed hv hnn Tt is directed in the Tu^.tiiniieut 

of Instructions to the Governoi that he should use his best 
endeavour ‘to select his Ministers in the following manner, 
that IS to say, to appoint, m consultation with the person who in 
his judgement is most likely to command a stable niiijoiitv in 
the legislature, those persons (including so far as jiiai ticiihle 
niembers of impoituiit rnmonty communities) wiio will best b© 
in a position collectively to oonunand the confidence ot the 
legislature In so acting he shall bear constantly m mind the 
need for fostering a sense of joint responsibility among his Mini- 
sters ’ He must therefoie send for the leader of the largest politi- 
cal party in the legislature and ask him to foim a Ministiy 
Before the intiodiietion ol provincial autonoinv and the 
Position ot system of govenunent bv popular Ministiies winch 
the Secretaries are responsible to the legislature, the Governor 
before provin- used to summon, as a matter of noirnal official 
cial autonomy loutme, the secretary to Government in every de- 
partment and to obtain from him information about every 
important administrative matter He could thus keep himself 
acquainted with the detailed operation of the executive iinciune 
and take an active part in its da.v -to-day direction The 
secretaries, who were the subordinates of Executive ikiuncil 
lors or Ministers, had the privilege of direct acce.-,s to the supenor 
of their superiors and of discussing administrative aftairs with 
the head of the government behind their backs 

Whatever may have been the justificHtion for such a svstem 
Thoir position ''ben the government was almost eulirclv bureau- 
under cratic, it could obviously have no reason to exist 

responsible after the transfer of power into the hands of the 

government representatives of the people In a parlianientarv 

government the supreme executive authoritv must vest in the 
Ministers Even the Joint Pailiamentary Oommittft admitted 
that ‘if it IS to be the Council ot ^Ministers who will m futiiie 
aid and advise the Governor, it is plain that the Governoi 
can no longer be advised directly and indepeiidentlv bv the 
secretaries to government’ But as even after the Act nt 19‘i5 
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the Governor \mI 1 continue to have not merely nominal but very 
real administrative powers, particularly in reference to safe- 
guards and Special Responsibilities, it was not considered feasible 
to depuve linn ot the means of getting information about the 
working of the administrative machine 'J'he necessary pro- 
vision was tlieipfore made in the Act by section 59 

The Goveinoi, in his discretion, may preside over meetings 
He may Council of Alinisteis He has also, in 

preside over his discretion but after consultation with the 


the meetings 
of ministers 


^Iinisters, to make rules toi the more convenient 
1 r.xnsaction of the business of the Provincial Govern- 


ment and foi the allocation of porttohos to Mimsteis In 
order that he sliould not be ignoiant of the happenings m the 
tarious departments, the above rules shall include prottsion^ 
lequiring a Minister to transmit to the Goiernor, and the appro- 
priate societal \ to Government to bring to the notice of the 
Minister coiiceineil and the Governor, all niiport.ant mtorniiitioii 
concerning the business of the Proimci.i] Govennnent . nd p.nti- 
eularly those matters which involve the Goieinor’s Special Res- 
ponsibilities Tims Ministers will not be lett completolv in the 
dark about what their subordinates, the secretaries, ha\e 
oornmunicated to the Goaernor The Goternor will ol cotii^-e 


be m close toudi with the course of proimeial administration 
from day to d.iv and will be able to mflneiu e its general trend 
ns well as its det.nls 


111 the system of lesponsible goveimiienl, the head ol tiie 
Need for a “ot remain present at and actneh 

convention of participate in the meetings of the Cabinet The 
non-attendenco Puiiie Minister, who is the leadei of bis colleagues, 
of his pal•t^ imt] of the nation geiienilly foi the time being, 
piesides o\ei Cabinet meetings, controls the work of Ministers 
and as the eleiitil representative of ihe people bears the wliole 
burden of pohc> and governanie on Ins shoulders If the 
autonomous liidum provinces are to tleaelop along the same 
lines, the Goiemois ought to withdiaw tioin Cabinet discussions 
It may be pointed out. that the Ait ol lOTI does not ni.ake it 
obligatory on them to pieside i,\ei t '.ibnier meetings, it is lett 
to their disiietioii They cm thereloie voluntarily reniam 
absent from tliein .uid leave all initiative .md leadership to the 
Prime Mmistoi That would be a logical < orollary of the new 
< onstitutional position Probably the practice is being partiallv 
adopted in all the piovinees, though evactly to what extent is 
not known 


It must be lepented that as tins is a region for the exercise 
of the discretionary powers of the Governor, he is Bub]ect to the 
oiclers and dnections that may be given to him by the Governor- 
General and tiltimately by the Secretarv of State The growth 
of particular conventions w ill therefore be considerably influenced 
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by those authorities They can help or hinder that process ac- 
cording to their inclination'? 

In the scheme of provincial autonomy, the subject of law 
Hi# power# Older is entrusted to the authority of a Minis- 

in reepect of ter However, Parliament was not prepared to 
the Police transfer into the hands ot Indians the same 

Department amount of powei in respect of this subject that 

it was willing to concede m others. It was considered risky 
to allow Indian Ministers to have unfettered svtay over the 
Police Department, and it. was theieforo decided to bring it 
under the Governor's closer supervision This has been clone 
by sections 66-8 of the Act In making, amending, or approving 
any rules, regulations, or orders relating to any police force, 
whether civil or military, the Governor is required to exercise 
his individual judgement Eor comb.iting crimes of violence 
which are intended to overthiow the Government, the Governor 
has been given special power ‘to .issutue charge, to such extent 
as he may think requisite, ot any bianch of government’ and to 
act m his discretion in administeimg it He can also, in his 
discretion, make rules for securing that the sources of informa- 
tion with reference to such crimes shall not be disclosed by any 
member of the police force except m accordance with t.he 
direction of the Inspector General of Police or the Commissioner 
of Police, or by any othei person in the service of the Crown 
except 111 accoidance with the directions of the Governor in his 
discretion 


It IS one of the primary principles of the Act of 1935 that 
Hi# power# the superior Services should be kept beyond the 
In respect of reach of the Indian legislature The Governor 

the Serrieei bas a Special Eesponsibiln y in respect of the 

public services and the Instrument of Instiuctions lurther 
amplifies it by stating that he must be careful to safeguard the 
members of the Servii'es not only in any rights provided for them 
by or under the law but also against any action which m his 
judgement would be inequitable This constitutes of couise a 
very general supervisorv power which may interfere with the 
orders issued bv a Minister Even in the operation of provincial 
autonomy, the Ministers and legislatures have no control over 
officials in the Indian Civil Service, the Indian Police Service 
and othei s appointed for the province by the Secretary of State, 
though their salanes are charged on the piovmcial revenues 
Certain posts are reserved for persons chosen by the Secretary 
of State The Governor, in his individual judgement, has to 
detennine the appointments to these posts transfers, any pro- 
motions of the persons holding them, any order relating to their 
leave if it exceeds three months, and any order suspending them 
No order which punishes or formally censures any such person or 
■affects adversely his emoluments or pension can be made, if he 
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IS serving in a province, except by the Governor exercising hia 
individual judgement Appointments of District J udges ' in a 
province and their postmgs and promotions have to be made 
bv the Governor exercismg his individual judgement. He has- 
also in his discretion to appoint the chairman and other members 
of the Provincial Public Sen ice Commission and to make regu- 
lations regarding their number, their tenure of office and condi- 
tions of service It will be easily seen from this multiplicity of 
powers how e\en m the normal routine of purely administrative 
matters, the Governor has been placed in a position ol unijuestion- 


ed supremacy 

TJie Goiernor has to appoint, in the exercise ot his indmdual 
Appointment judgement an Advocate-General for the prmmce 
of an He must possess the same qualifications as are 

Advocate- required foi being appointed a high Court judge, 

Oenoral office dunng the pleasure of the Gover- 

nor, and receive such remunenitiou as the latter m the 
exercise of Ins induidual judgement may deternime It is the 
duty of the Advocate Geneial to give advice to the Provincial 
Government upon such legal matters and to perfoim such other 
duties of a legal character as mav be referred or assigned to 
him by the Governor This provision has been made in section 
55. Mmisters will naturallv prefei to have a legal adviser in 
whom they have full confidence, and the Governor in making 
the appointment of the Advocate-General is expected normally 
to be guided by their advice But the convention has nol been 
uniformly established that the Advocate-General should, or 
should be Called upon by the Gov'ernor to, resign his post along 
with the Ministrv It was followed irl Bombay when the Con- 
gress Ministrv was formed in 1937, but was not siiriilarlr followed 
at that very time in (he Central Provinces and Berar Even m 
Bombay the Advocate-General did not resign w hen the Congress 
Ministry gave up office in November 1939 


§4 RELATIONS TO THE LEGISLATURE AND 
LEGISLATIVE POWERS 


The Governor's powers m respect of the legislative chambers 
_ and the Bills proposed to be introduced in and pass- 

prmi^inC ’ them are mentioned m several different sec- 

uid dlHolving tions* of the Act ' The Governor in his discretion 
the Learie- can summon the legislative chambers or chamber 
tore; Mient j,j pnnince, can prorogue them and can dissolve 
to Bllb lower house However, as the conduct of 


government, including legislation, is entrusted to responsible 
ministers, this power will have to be exercised m a manner which 
will suit their convenience The initiative and decisions in this 


* See sectioiiN 62 63, 74, 75, 76 84 , 86, 108 
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respect will therefore automateially tend to he more with the 
Prime Mimstei- than with the Governor Similarly, the Governor 
can addtess either chamber smgly or both together. He can, in 
his discretion, send messages to the legislature m regard to a 
pending Bill or for any other purpose Whenever there is 
disagreement between the two chambers in proMiiees where the 
bicameral system has been instituted, the Governor, in his dis- 
cretion, has to summon a Joint Sitting to remove the deadlock. 
His assent, given m his discretion, is required for any Bill passed 
by the provincial legislature He may withhold that assent or 
reserve the Bill for the consideration of the Governor-General 
He may also return it to the legislatuie with a message that it 
should be reconsidered 

The Governor in his discretion but after consultation with the 
Making rnl«t Speaker or President has to make rules foi 
of prooadDM regulating the procedure and conduct of business 
in MFtain m the legislature (i) in relation to matters w'hich 

**** affect the discharge ot those of las functions 

which have to be performed m his discretion oi m his indivi- 
dual judgement, (ii) lor securing Ihe timely rompletion of 
financial business, (in) for prohibiting tlie discussion oi or the 
asking of questions on matters connected with Indian Slates, 
and (iv) for prohibiting, save with the consent of the*Oo\ernor 
in his discretion, the discussion or asking of questions on foreign 
affairs, administration of Tribal and Excluded Areas and the 
personal oondiiot of the Ruler of an Indi.in Stale or his fannlj 
Twenty-nine such rules, called the Bombav Legislative Chambers 
(Governor’s) Rules, hace been framed for Bombay In a province 
where there are two ehanibers, the Governor, after consultation 
with the President and the Speaker, lias to make rules for fixing 
the procedure of their Joint Sittings 

If the Governor in his discretion eeitifies that the dibcussioii 
stopping of a Bill or clause or amendment introduced or 

diseunian proposed to be introduced in the legislature would 
on a Bill affect the discharge of his Special Responsibility 
for the prevention of any grave menace to the peace and tran- 
quillity of 'the province, he m.iv m his discretion direct that no 
proceedings shall be taken in relation to the Bill, clause or .imend- 
ment This is an important leserve power which can be used 
against legislation introduced on the initiative of responsible 
Ministers 

Unless the Governor in his discretion thinks fit to give his 
HU proTiout previous sanction, no Bill or amendment can be 
sanetien neees- introduced in the provincial legislature if (i) it 
•My In seeks to repeal or to amend or is repugnant to any 

certain eaiei Governor’s Act, or anv' ordinance promulgated in 
his discretion by the Governor, (ii) it seeks to repeal or to 
amend or to affect any Act relating to any police force. ' 
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ordlnutees 
on the 
adviM of 
Ministorg 


Till the Aet of 1985, the Governors had no power to promul- 
iMuing ^ ordinances It was vested exclusively in the 

Governor-General, who could issue ordinances for 
a province In consistence with their new status 
as heads of federal units, that power has now been 
conferred upon the Governors Two types of ordi- 
nances have been provided foi In one, the promulgation will 
be made on the advice of Ministers or, m certsun cases, m the 
exercise of the Governor’s individual judgement, if, at any 
time when the legislature is not ni session, the Governor is satis- 
fied that immediate action is necessary Such an ordinance 
issued under section H8 ol the Act must be laid before the pro- 
vincial legislature and vull cease to operate at the expiration 
of six weeks from the reassembly ot the legislature or on 
an adveise resolution passed by that body The Madras Temple 
Entry Indemnity Ordinance and the Bombay P'odder and Gram 
Control Ordinance were issued in 1989 on the advice ot the 
respective Ministries in accordance with this provision 

The other type of ordinance, mentioned m section 89, is 
In Ml ot a more absolute character It at any tune — 

discretion that is, whether the legislature is m session or 
not — the Governor is satisfied that mimcdiato action is necessary 
for the discharge of those of his functions which have to be 
performed in his discretion or m the exeuiso of his individual 
judgement, he mav promulgate au ordinance as he thinks fit 
to do It need not be laid before the piovmcial legislature at 
anv time and can continue to be in operation for a maximum 
period of six months at a stretch, to he followed bv a further 
extension not exceeding six months i) found necessary 

The Montford Eeforms had created a new w^eapon foi use 
Certification hv the Governor- Geneial and the Gov'ernoi It 
in a more \\ is called the power of Certification The Act 

direct form t,| 19, ‘)y, p.ic, ,|o(, only retained that instrument 
of absolutism hut made it much simpler to operate The 
process nf certificaticin leqmred that a Bill should first go to the 
lesislature, should be rejected bv it and then should be certified 
by the Goveinoi into an Act In the new system, evOi the sem- 
blance of consultation with or consider.ation bv the legislature 
niav be dispensed with The position is made quite clear by 
section 90 of the Act, and also by the comments of the Joint 
I’arliiimeiitary Coiinnittei 

It IS laid down that if at anv time it appears to the Governor 
The Oovernor's that certain legislation is necessarv' for the dis- 
charge of those of his functions wdiich have to be 
performed in his discretion or m his individual judgement, he 
can adopt one of two courses (i) he may enact forthwith a 
Governor s Act containing such piov isions as he considers 
necessary, or (ul he may send to the legislature the draft of 
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a Bill which he consulers necessary In the latter case, the 
legislature may present an address to the Governor, within a 
period of one month expressing its opinion on the Bill He 
may thereafter pass it into a Governor’s Act, either with 
such amendments as he deems necessary or m its original 
forii I 

These Governor’s Acts have the same torce and effect as 
Act-, passed b\ the I'roiincial legisi.itiire Tlow'evei, the\ haw 
to be communicated through the (roiernor-( 'lenerul to the Secre- 
tary' of State and put before each House ot Parliament by liiin 
A single moital head of a Piovincial Goieriiiiient is thus enabled, 
ill the plenitude ot liis visdom and authority, to defy the collec- 
tne opinion of scores of elected repiesentatives who constitute 
the legibldtuie of the province Even as an exti aoi diiiaiw provi- 
sion, it suggests an inconginons despotism in the picture of what 
Is alleged to be full provincial autonomy 


:d FfNANClAL POWERS 

I lie Governoi lia^ i iinsiderable powers in inatteis of finance ’ 
Causing the It is hw duty to see tli.it for etery financial year 

budget to i budget i.s prcp.utd for the piovincc and laid 

be prepared before its legisl.itiire The statement must show 

separateh items on which that hods will la called aiion to 
vote expendiluie and items whose expenditnn. is diatged on 
piovincial revenues The question whether a particulai item 
IS or is not iiichuled lu tlic latter category h.is lo be decided bv 
the Governor m bis discretion 

In respect ot the voiable portion ol the hndgel, the Legishi- 
Power to Assembly of the province can assent to, 

restore cuts refuse, or reduce any demand But it, in the 

in the opinion ot the Governor, the refusal or reduction 

votable items grant would affect the due discharge 

ot any of his Special Responsibilities, ho can restoie, wholly 
or partly, the cuts that may have been made bv the Assembly 
This IS also a pernicious reproduction of the old pow er of 
certification No demand for a grant can he made eveept 
on the recommendation of the Governor The Goveinoi has 
to authenticate by his signature a schedule signifying (i) the 
grants made by the Assembly iii the votable part oi the budget, 
including the cuts restored by him if any, and fn) sums lequired 
for expenditure charged on the revenues of the province No 
expenditure from the revenues of a province is deemed to be 
duly authonzed unless it is specified m the scliedule so authenti- 
cated 


' See sections 78-82 o£ the Act 
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amendments on the following subjects cannot be 
introduced in the provincial legislature except on 
the recommendation of the Governor (i) for im- 
posing or moreasmg any tax, (ii) for regulating 
the borrowing of money or the giving of any gua- 
1 an tee by the province, (in) for declaring any 
expenditure to be expenditure charged on the revenues of a pro- 
vince 01 for increasing the amount of any such expenditure . 

§6 SPECIAL EESPONSIBILITIES 

The Act of 1935 is full of many reservations and safeguards 
The policy The grant of political power has been invariably 
«t the Act accompanied by certain restrictions or other coun- 
teracting provisions which minimize the extent of the grant 
In pursuance of that policy, a new class of obligations has been 
created under the constitution They are known as the Special 
Eesponsibilities of the Governor-General' and the Governor, 
and those high officials are required to liilhl them in the exercise 
of their individual judgement 

The following list has been tnumeiated tor the Goiernor in 
Kindi o( section 52 (i) The prevention of any grave menace 

SpccUl Re*- to the peace and tranquillity of the province, (ii) 
pontibllitiM the sategiiarding of the legitimate interests of the 
minorities, (m) securing the rights and the legitimate interests 
of the Services, (iv) the pieiention of anv kind ot discrimination 
against Bntish citizens m the sphere of executive action, 
(v) secunug the peace and good government of the Partially 
Excluded Aieas, (vi) protection of the rights of any Indian 
States and the rights and dignity of their rulers, (vii) securing 
the execution of the orders and directions issued by the Governor- 
General in his diBcietion 

The Governor of the Cential Provinces and Berar has also 
FroviiJoni for Special Eesponsibility of securing that a 

C.P. and Borar reasonable share of the revenues of the province 
and Bind is expended m or for the benefit of Berar. The 
Governor of Sind has the Special Eesponsibilitv of securing the 
pioper admimstiation of the Lloyd Banage and Canals Scheme 

It will be easily seen that the object of defining these Special 
Thi oompri- Eesponsibilities is not merely to set aside a distinct 
liensifo nature group of departments for the personal manage- 
Special nient and attention of the Governor They do 
ReeponaiblUtiM ^ot attempt to introduce a division of the 
Provincial Government into two sections, one handed over to- 
the Ministers in which they can have complete freedom, and 
the other retained and reseived for the Governor In fact, they 
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are generic m their conception and can be interpreted to apply 
to the whole sphere of the Provincial Government 

For instance, as the Joint Parliamentary Committee has 
lUustrstioiu emphasized, the peace and tranquilhty of a 
provmce may be believed to be endangered by what may be 
construed to be the undesirable activities of any department of 
state Similarly, the minorities and the Services are inevitably 
present in every aspect of admmistration The possibility of dis- 
erimination against British citizens m any manner can also 
exist in every subject The range of the Governor’s supervision 
and the scope for his superior action are therefore extremely 
comprehensive 

Further, it must be lealized that the terms ‘grave menace’, 
Vague ‘legitimate interests’, ‘discrimination’, ‘peace’, 

expressions ‘rights’, ’dignity’, etc , are verj vague and elastic 
According to the vievvpomt and interest of tlie user, they can 
be made to yield a nieamng of diffeieiil degrees of intensity 
and application A Governor who is loud of power would find 
them to be convenient excuses lor inteifereuce putting 

a wide construction on all their implications, lie could vonstantly 
encroach on the woik of responsible Mmisteis 

^7 EMERGENCY POW EllS 

In the working of the parliamentary systoni in Biit.im, a 
Rise of an constitutional crisis would lead either to the tesig- 

emergency nation ot Ministers or to the dissolution ol I’ailia- 

ment, and the dispute is ultimately settled by the verdict ol 
the electoiate There may be brought about a change, but not 
a paralysis, ot government But the position in India la ditlerent 
The Act of 1935 and the constitutional stiuttuie that it 
< leates aie essentially based on the doctrine ot sell -government 
with safeguards They leave (he ultimate authority ovei India 
jn many important inspects in the hands of the British people 
The possibility of a grave conflict is inherent in such a 
Deadlock in situation The Governor representing the British 

government Parliament may disagiee with his responsible 

Ministers and the provincial legislatures on some crucial issues, 
mid neither the public opinion in Britain nor the jnilihc opinion 
m India may be in a mood to yield The niujoiity J^eity m 
the provincial legislatures may then lefuse to fonu a Ministry 
and may not allow others to foim it There would thus be a 
complete deadlock, and the machinery ot govcinment as jiro 
vided for m the Act would fail to operate All administration 
would be threatened w'lth stoppage 

The Act has made special provisions to meet abnormal situa- 
iHue of tions of this type Section 93 ernpoivers the 

proclamations Governor to issue a Proclamation if at any tune 

he is satisfied that a situation has .irisen m which the govern-* 
19 
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ment of the province cannot be earned on in accordance with 
the provisions of the Act By such a Proclamation the Governor 
maj (^i) declare that his functions shall, to such extent as 
may be specified in the Proclamation, be exercised by him in 
his discretion, and (ii) assume all or any of the powers vested 
in or exercisable by any provincial body or authority The Pro- 
clamation may contain all such incidental and consequential 
provisions as may be necessary, and may suspend, in whole or 
m part, the operation of any provision of the Act relating to any 
pro\incial body or authority, except the lligli Courts 

Such a Proclamation has to be communicated forthwith 
The period to the Secretary of State and to be laid by him 

of their before each House of Parliament It must cease 


eontlnuanoe to operate at the end of six months after it is 
issued, unless allowed to be further continued by resolutions 
of Parliament In no case, however, can it remain m force 
for a period of more than three years 

If by such a Proclamation the Governor has assumed to 
Laws himself any power of the provincial legislature to 

passed In an make laws, a law made by him in the exercise 

emergency of this power will continue to have effect for a 

period of two years after the Proclamation has ceased to have 
effect However, even before this period has elapsed such a 
law made by the Governor may be repealed or re-enacted by the 
provincial legislature 

This law-making power is not to be confounded with the 
power, vested in the Governor by section 90, to enact what are 
known as Governor’s Acts * These measures have no statutory 
limit on their duration and can be issued even in normal times 


when the constitution of the province is still functioning 

A Proclamation of this kind has to be issued by the Governor 
Concurrence of Ins discretion and with the concurrence of the 
tbe Governor- Goveinor-General, given m his discretion It may 
revoked oi varied bv a subsequent Proclamation 
' Ihus all the executive and legislatme work in 

the piovmce can be temporarily (aken over by the Governor 
directly, and the wheels of the adminisbiative "machinery can 
continue to be moved by his driving force, till normal conditions 
are restored 


Within less than three years of the introduction of provmcial 
Suspention autonomy, the Governors of eight provinces — 

of the Bengal, the Punjab and Sind were the exceptions 

consUtatlon —were unexpectedly called upon to exercise this 

Drolto«8 emergency power, and to suspend the normal 

working of the provincial constitution The British 
Government’s declaration of their war aims, particularly with 


Soe p 236 
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reference to India’s right of self-determination, was considered 
to be unsatisfactory by the Indian National Congress, and in 
pursuance of the mandate issued by that body the Congress 
Ministnes resigned their posts early in November 1989 As 
the Congress party held a majority of seats in the legislatures 
of eight provinces, the formation of alternative Ministries in 
them "was impossible Even the dissolution of the legislatures 
would not have changed their political complexion, and matters 
would not have improved 

In these exceptional circumstances, the Proclamation autho- 
Appointmeat rized bv section 93 was issued by the Governors 
of Adiisers to concerned with the previous concurrence of the 
the Governor Governor-General, and from the first week of 
November 1939 all powers of government within their respective 
territonal zones were assumed by them Upto 1946, the 
administration of these provinces was carried on bv the 
Governor with the assistance of Advisers, cither two or three 
m number, who were specially appointed tiy him They were 
not selected from non-official politicians but were senior members 
of the ICS serving in the province There had thus been 
a complete icversion to bureaucratic rule In Assam, a new 
Ministry came into office as a result of the reshuffling of the 
political groups in its legislature but it could not last long. 

As the period of six months since the issue of the Proclama- 
tions of Emergency bv the Govoinors in November 1930 was 
coming to an end and as no solution of the political onsis in 
India was in sight, both the Houses of Parliament passed in 
April 1940 Resolutions permitting the continuance of the Pro- 
clamations for a term of not more than twelve months Similar 
Resolutions were further passed m 1941 and 1942 

The Governoi of Bombay took over the government of 
A Oovernor's fbe province by a Proclamation issued m the begin - 
Act enacted ning of November 1939 In the exercise of the powers 
in Bombay which were thus assumed he thought it necessary 

to enact a Governor’s Act in April 1940 The Congiess Ministrv 
while m office bad imti.ated the policy of prohibition, and certain 
regulations and notifications had been issued by the Govern- 
ment under the Abkaii Act for the purpose of implementing 
that policy and preventing people from being in possession of 
liquors and intoxicating drugs But a Special Bench of the 
Bombay High Court decided, after hearing certain appeals that 
w’ere referred to it, that such notifications and regulations were 
ult7a vires and could not have legal effect The decision would 
have had the result of frustrating a policy which had been 
inaugurated by responsible Mmisters with the full support of a 
democratically elected legislature, and this too at a time when 
those bodies had ceased to function and could not therefore 
take prompt and effective measures to safeguard the reforiti 
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The Governor also felt that the ruling of the High Court would 
create administrative chaos because it would apply to a part of 
the regulations and would leave other parts untouched 

He therefore enacted a Governor’s Act to make the necessary 
amendments m the Abkan Act so that dislocation of the adminis- 
tration of excise policy could be avoided • The Act also indemni- 
fied all officers for actions taken by them in good faith before 
the decision of the High Court The experiment of prohibition 
was thus kept alive and saved from an abrupt and unforeseen 
wreckage, and the step taken by the Governor was highly com- 
mended It must be remembered that this Governor’s Act 
was not enacted under section 90, ‘ but under powers obtained 
in virtue of section 93 

§8 INSTEUMENT OF INSTEUCTIONS 

The Joint Parliamentary Committee expressed the opinion 
Flexibility adoption of the English constitutional 

required in form need not imply the establishment iii each 
eonititutional province of a system analogous in all respects to 
development prevails in England Constitutional 

usages and practice which mav be eniinentlv adapted to the 
Circumstances of Britain may be found unsuitable to Indian 
conditions India’s political development must be in harnioin 
with her own traditions and circumstances It must also be 
marked by a flexibility and capacity for adjustment which 
would make conhniious progress possible without an\ altera- 
tion in the existing form of government 

The Dominion and Colonial constitutions have followed the 
Precedent of British model The Committee has pointed out 
the Dominione how those who fianied them had lecourse to the 
4)oiistltuUona device of what is known as the Instrument of In- 
structions 111 order to impart the necessary flexibility to their 
working Apaii from the specific obligations imposed by a 
parliamentary Act the Instrument indicated to the Governor- 
General or Governor how far he should regard himself bound 
hv English precedent and analogy It preserved a sphere m 
which constitutional evolution might continue without involv- 
ing any change in the legal framework of the constitution itself 

It was recommended that Instruments ot Instructions might 
Pnrpose of the sinnlarlv be issued to the Governor-General and 
Inetrauient of Governors m India They should amplify the 
InetruetionB meaning and spirit of some of the provisions of 
the Act, particularly those that define the powers, responsibilities 
and duties assigned to and mi posed on those high officials, and 
lay down particular practices and procedure That would help 
to give flesh and blood to the legal skeleton of the constitution 
and to mould its living shape 

* ‘ Gottmment of Indta Act, 19Sj 
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The Joint Parliamentary Committee also explained tliat the 
Instrument would have vital importance in the evolution of the 
new Indian constitution Foi example, Ministers have no consti- 
tutional right, under the Act, to tender advice to the Governor 
upon matters which are placed m the Governor’s discretion, 
though he could and often would consult them It at some 
future time it seemed that this power of consultation might be 
made mandatory and not permissive, the Committee think that 
there would be nothing inconsistent with the Act in an amend- 
ment of the Instrument for such a purpose 

The Instrument of Instructions was intended to serve two 
puiposes It could clarify certain constitutional injunctions 
contained m the Act and prescribe usages and conventions to bet 
followed in certain important matters The Instrument could 
also be utilized to stimulate constitutional progress without 
intioducing anj blnictuial change in the Act 

Section 53 lays down the procedure for the issue of an Instru- 
ment of Insti uctions to the provincial Governor (and section Id 
to the Governor- General) It is issued hv His Majesty, but the 
diaft IS prepared by the Secretaiy of State and iijiproved of by 
both Houses ot Parliayient Amendments to the Instructions 
previously issued have also to be approved by Parliament The 
authoritY Hint body m determining the stages ot the political 
progress <il India even bv stub an indirect method is fully 
asserted 

The Instructions are intended to guide Ihe Governor and 
he IS expected to cany them out However, the Instrument has 
not the same validity as a law, and no ai tion i an be declared 
illegal on the ground that it did not accoid with the Instrument 
ot iiistriH tion,s There are tweiity-one clauses ot the Instrument 
that was issued soon attei the Aet ot 1935 was passed and they 
leter to matters concerning the executive authoiitv of the pro- 
vince and the legislature 

The tollowiug IS .i brief siimmurv 

A Intkoduotorx 

I-VI These clauses lay down the proceduie tor the taking 
and administering of oaths and also require that the Governor 
shall not quit India without obtaining leave 

B In Kegahd to the Executix'e Acthohitv 

VII Ministers should be appointed in consultation with 
Ihe person who is most likely to c,ommand u stable majority in 
the legislature As far as practicable they should include mem- 
bers of the important minority communities A sense of jomt 
responsibility should be fostered among them and^ they should 
be in a position collectively to command the confidence of the 
legislature 

VIII The Governor should be guided bv' the advice of Iws 
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Mirusten except when he le required to act m his discretion or 
m hiB individual judgement But the Mimsters should not be 
enabled to rely upon his Special Responsibilities in order to 
relieve themselves of their own 

IX The mmorities mentioned in the Act are racial and 
religious and not political The Governor has to secure a due 
proportion of appointments in the Services to the different com- 
munities 

X The Services are to be safeguarded from any inequitable 
executive action, m addition to the protection of the rights 
guaranteed to them 

XI Discrimination against British interests of any kind 
is to be prevented, even if it means diSering from the Ministers 

XII Ministers should not be allowed to take action which 
would imperil the economic life of any Indian State, and affect 
prejudicially any of its rights 

XII (a) The Governor of Bernr has to pay due regard to the 
commercial and economic interests of the Hyderabad State 

Xni Rules of business should be so framed that the Fin- 
ance Minister should be consulted upon all proposals that affect 
the finance of the province, and reappropnations within a grant 

XrV The Governor should keep himself well informed 
about the conduct of irrigation in his province 

XV The Governor may appoint an officer for the Excluded 
or Partially Excluded Areas within his charge 

XV (a) The Governor of the North-^^'est Frontier Province 
should be particularly careful about his duties in regard to the 
Tribal Areas 

C Matters affecting Legislatures 

XVI In giving assent to or withholding it from Bills, the 
Governoi should pay particular regard to his Special Respon- 
sibilities 

XVET The following Bills or clauses wall have to be reserved 
for the consideration of the Governor- General 

1 If it repeals or is repugnant to an Act of Parliament 

2 If it derogates from the power of a High Court 

3 If it creates a doubt that it offends against the purposes 
of Chapter 3, Part V of the Act in respect of discrimination 
against British interests 

4 If it alters the character of the Permanent Settlement in 
Bengal and other areas However the Governor's previous 
sanction to the introduction of a Bill on this subject is not to 
be refused 

XVn (a) The Nizam’s assent is to be stated m respect of 
Bills that apply to Berar 

XVlll Proceedings on a Bill or amendment should be 
stayed only if its public discussion it-self would endanger peace 
afid tranquillity 
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XIX. Nominations to the Legislative Council shouH be 
made to redress inequalities and to secure representation to 
women and the scheduled castes 
D Gexeral 

XX The Governor should try to maintain standards of 
good administration, to promote moral, social and economic 
welfare, to secure among all classes and creeds co-operation, 
goodwill and mutual respect for religious beliefs and sentiments, 
etc 

XXT These Instructions should be communicated to Minis- 
ters and also published in the province 

Appendix 

This contains forms of the oath of allegiance, the oath ot 
of&ee and the oath of secrecy for Ministers 

§9 SECRETARIAL STAFF OF THE GOVERNOR 

It will be easily realized Iroin the ioregoing description that 
Appointment the Goveuioi is not merel} a titular head of the 
of the staff province, but is lequired to perform a large number 
and their ol duties and play an active part in the adrnim- 

aalarles stration ot the province It is therefore consider- 

ed essential that he should have at his disposal an adequate 
peisonal and secretarial stad to assist him in the fulfilment of 
ins obligations Accordingly, section 305 of the Act provides 
that every Governor (and also the Governor-General) shall have 
his own secretaiial staS, appointed by him in his discretion 
The salaries and allowances of persons so appointed and the 
office accommodation and other facilities to be provided for 
them are to be determined by the Governor m his discretion 
All the expenses mcurred in this connexion are chaiged on the 
revenues of the provmce and are therefore non-votable by the 
legislature 

The Joint Parliamentary Committee suggested that at the 
Secretary to head of this staff there should be a capable and 
the Ooveraor experienced officer of high standing He should 
be fully conversant with the current affairs of the province 
and m close contact with the administration However, the 
Committee did not contemplate that he should be n kind of 
Deputy- Governor In their view his duties would vary from 
time to time as constitutional usage and practice grew In 
some respects he would occupy the position formerl-y filled by 
the Governor’s Private Secretary, but would have duties of a 
wider and more responsible character The Committee recom- 
mended that he should be designated as Secretary to the Governor, 
and the recommendation has been carried out Every Governor 
has now such a Secretary, who is a fairly senior member of the 
ICS serving in the province , 
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§10 IMPORTANCE OF THE OFFICE 

The cumulative effect of all these powers, normal and special. 
He U not ordinary and extraordinary, legislative, executive 

merely a and financial, is to make the position of the 

mnetitutionel Governor extremely formidable, if not invincible, 
in the workmg of the Provincial Government, at 
least in the strictly legal interpretation of the constitution 
By no stretch of imagination can he be described, nor is he in- 
tended to be, a mere constitutional head, a dignified ornament 
which shines with light but is without life Even m what is 
advertised to be provincial autonomy, he can prove to be a deci- 
sive force In actual practice, however, the Governors do not 
seem to have attempted to impose their will upon the popular 
Ministries by threatenmg to exercise their legal powers It is 
hoped that this healthy convention of non-interference will help 
to set up real democracies in the Indian provinces 

Even in a free country, such a dominant position of the de- 
Repregentativa head of the state would be incompatible with 

of tha the principle of ministerial responsibility In a 

eonqnarlng conquered country the situation becomes worse, 
•****'' because the Governor is also the representative 

of the sovereign masters He is specially commissioned to be 
the custodian of their interests and is not therefore divested of 
his active constitutional authontv 



XXXIV. THE PROVINCIAL EXECUTIVE THE 
COUNCIL OP MINISTERS 

§1 APPOINTMENT 

Democracy is a form of government where the people govern 
Features of themselves There are dilferent types of deiiio- 
a responsible cracy In a country like England it works on 
democrae; what is described as the parliauientary jirinciple 
The people are fully represented in the legislature which is 
elected by adult suffrage, and the leaders of such a legislature 
are invested with executive direction and authority The> 
become Ministers of the state and direct its affairs as long as the 
majority of the legislature and the nation has confidence in them 
In the last resort therefore the people make and control their 
government 

The Indian polity has also to be shaped in accirdiuife with 
The ideal the ideals of democracy and preferviblv of the 

for India parliamentary or responsible type The intro- 

duction ot provincial autonomy is supposed to be a step in 
that direction Theretore the pertinent questions to be asked 
are, is there a popularly elected legislature in the province, and 
IS the provincial executive created by and entirely subordinate 
to if^ To the extent to which these questions can be answered 
in the affirmative, the autonomy can be said to be real The 
position of the Council of Ministers has to be examined in the 
light of the final goal of responsible democracy 

Under the Act of 1935, the Ministers have to bi^ chosen 
MiniiterB to b« summoned by the Governor in his discretion 
appointed by and they are to hold office during his pleasure 
the Oovernor They must of course be members of the pro- 
vincial legislature, and if any one of them is not so ut the 
tune of his selection, he must find a seat for himself within ,six 
months of his appointment as Minister It may he inferred 
from the Instrument of Instructions that the constitutional prac- 
tice wliicVi IS associated with Cabinet formation in responsible 
governments is to be adopted in India The Governor has to 
send for the leader of the largest party in the Icgislui ore and 
entrust him with the task of forming a Ministry The leader 
may accept the invitation and suggest names of his political 
comrades for the different portfolios The Governor accepts 
the list and the Ministry is then installed m office 

If such a practice is scrupulously and rigidlv follow'ed, the 
selection of Ministers, though legally vested in the Governor, 
will in effect, be made by the people Th.at in fact is the 
essence of parliamentary government and the genuinely demo- 
cratic principle that it embodies There are different political 
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parties m the country, each having its own organization and a 
lavitatlon to recognized leader as its head. Each party has its 
tho tesder of own policy and programme which is submitted 
the majority for the verdict of the final masters — the electors 
***'^*y That party which is successful m capturing the 

largest number of seats in a general election can be said to be the 
favourite of the country It may be taken to have received a 
mandate from the people to carry out its policy and programme. 
Even the Governor has to submit to the decision of the nation 
and call upon the authorized leader of the largest political group 
to shoulder the burden of the administration 

However, one serious difficulty may arise m the proper opera- 
A dltfioulty t'o*! of such a salutary system The Governor is 

about the enjoined to see that, so far as is practicable, 

inclusion of members of important minority communities are 

minorities included m the Mmistry Now it may happen 

that the largest party in the legislature has no member who 
belongs to the minority communities Or even if there are such 
members m its ranks, the leader of the party may not think 
it feasible to elevate them to the Cabinet on account of their 
inexperience or for some other reason Would the Governor, 
under these conditions, endeavour to impose some othei man 
upon the party which is entitled to be in power on account of 
its numerical strength ^ Can he insist on saying that a place 
must be found for a stranger in the party counsels'’ Would 
the formation of a Mmistrv be impeded as a result of such a 
conflict ’ 


The answer will depend on the nature of a particular situa- 
Deadloek tion If a party has an overwhelming or an ab- 

uniikely solute majority in the legislature and if its disci- 

pline IS perfect, the Governor dare not carry his insistence 
to extremes, because thereby he will invite trouble With 
a militant majority m constitutional opposition the normal work 
of government would come to a standstill Nor could emer- 
gency powers be invoked to resolve such a minor impasse To 
do so would outrage all sense of proportion The language of 
the Instruction itself is guarded It contains the important sav- 
ing clause ‘so far as is practicable’ No sensible Governor 
would precipitate a crisis m the face of such a clear declaration, 
though the word ‘practicable’ mav be twnsted somewhat to 
yield a required meaning 

Wheie-even the largest political partv does not command an 
OoTernor’g absolute majoritv in the legislature, the Ministry 

ttersonal will he in the nature of a coalition of different 

Influanw In groups In such a weak state of organized politics 
of coaluloM province, the Governor can ^ertamly 

exercise a good deal of personal influence There 
K no fear of a solid bloc effectively obstructing his will by 
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going into opposition, because even the biggest bloc does not 
make a majority. By the exercise of skill in his negotiations 
and conversations, the Governor could m these circumstances 
succeed in getting the Ministry he wanted 

The experience of the working of provincial autonomy dur- 
Convention last five years shows that the method of 

actually appointing Ministers described in the foregoing 

followed by paragraphs has been almost invariablv followed 
(he GoTornoK After elections to the new legislatures were held 
In the early months of 1937 and the results of those elections 
were know-n, the Governor of every province, with the solitary 
exception of the North-West Frontier Province, summoned the 
leader of that party which had secured a majonty, oi the 
largest number, ot seats in the legislature of the province, and 
asked him to form a Ministry It was only when the invitation 
was declined by the Congress leaders that mtenm Ministnes 
were allowed to be formed, as a stop-gap arrangement, by mem- 
bers of the minority parties in the six piovirices in which the 
Congiess party had a clear majority 

Four months later, when the Congress decided to accept 
■Repregentatlon office, the leader of that party in tlie provincial 
of MuBUmg in legislature wms entrusted w'lth the task of forming 
the HinUtry the Government and of choosing his own 
colleagues for that purpose The names submitted the 
leader, who naturally became the Prime Minister, are know-n to 
have been always accepted by the Governor The question of 
giving representation in the Ministry to the Muslim minority 
proved to be rather difficult The Congress decided as a matter 
of policy that only such Muslims could be included m its Minis- 
tiy as were prepared to become ineinbeis of the Congress and to 
abide by its discipline and mandates The Muslim League, 
which held the majority of Muslim seats m the jirovmtiul 
legislatures, refused to agree to this condition, and its nieiiibeis 
weie therefore excluded from the Cabinets The Congiess party 
selected some of its ow-n Muslim members to hold office as 
Ministers 

The Muslim League has since been contending that such 
The attitude of Muslim Ministers are not really the representfitn'es 
the Gofernors of the Muslim community, because thev’h.ive not 
the support of the majority of the Muslim members of the 
legislature On the other hand, the Congress party, in the in- 
terest of the solidarity of its organization, is not willing to allow 
those who are not in its ranks to occupy the responsible post of 
Minister as long as the direction of government is in its hands 
Appeals were made to the Governors concerned against this atti- 
tude, but they have not interfered w-ith the arrangements pro- 
poseci by the party which commands the confidence of the 
majority of the legislature as a whole No instance has yet. 
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oeeurred of a Governor endeavourmg to mflict upon a party a 
Minister whom it was not prepared to accept. 

S2 QUALIFICATIONS, TENURE AND SALARY 

The qualifications of a Minister are not prescribed in the 
A »«<"«■*— Act, nor could they be so prescribed, except for 
must b« a the requirement that he must be a member of 

member of the provincial legislature It is not laid down 

the legislature that he must be an elected and not a nominated 
member or that he must belong to the lower and not to the 
upper chamber A nominated member of the latter body can 
therefore be included m the Council of Ministers 

It IS obvious that a Mimstry will be composed of prominent 
He is usually “^nd leading members of a political party Indivi- 
a leading dually, almost every one of them must enjoy at 
member of a least that degree of popularity in the country 
politteal party vvhich enables him to get elected to the legislature 
from one constituency or another In the paity orgaimation, 
he must stand in the front rank That implies that he must 
be known to be endowed with the gilts of intelligence, in- 
dustry and character which mark him out for responsibility and 
distinction 

Indeed, the test is not passed ineiely by a brilliant university 
Tho qualities career, though it may count as a valuable asset 
fa« is expected Several Ministers of England, for instance, have 
te possess possessed an excellent academic record and have 
been known for their scholarship and learning, though there 
are also others who have never secured a university degree. 
An innate aptitude and love for public life and keen political 
ambition are the qualities essential in a Minister He need 
not have the specialized training oi an ndmimstiator or a 
bureaucrat, but he must be gifted with robust common sense, 
quick grasp and sympathetic understanding and a capacity to 
appeal to the imagination of the people and carry them with 
him He should be a man oi ideas and possess the qualities of a 
thinker It is not necessary that he should be an expert m the 
narrow sense, but he must be able to appreciate the services of 
experts and to assimilate the fiuits of their long experience and 
labour A Minister may not himself actually operate the admin- 
istrative engine, but he is certainly expected to regulate the 
direction and speed of its journey 

Technically speaking, a Minister bolds office during the 
No fixed tenure pleasure of the Governor and may be dismissed at 
of office his discretion This is however a purely theoretical 

position In the parliamentary system, a Minister is really the 
servant of the legislature and the electorate, and cannot be 
arbitrarily removed from office by the head of the Government 
• Nor can he have a fixed tenure of office defined in law He 
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continues to be m power as long as his party has the complete 
confidence of the legislature The maximum number of years 
for which a Ministry can hold office at a stretch is equal to 
the maximum period of the life of a legislature In the Indian 
provinces the lower chamber or the Legislative Assembly has 
a life of five years, unless it is dissolved earlier by the Governor 
It can be said that normally a Minister will be in his post for 
A period of five years, if the Ministry is throwm out earlier by 
a vote of no-confidence, it will be less, if the party is once 
Ilgam returned to power after a general election it will be more 
It IS clear that the power of dismissing, like the power of 
The Prime appointing, a Minister, w'hieh legally vests in the 
Minister and Governor, must in practice be exercisable by the 
the power Prime Minister On an exceptional occasion,, one 
of diemiseal more members of even a homogeneous Cabinet 

may find themselves in serious disagreement with a maionty of 
their colleagues, and under the circumstances they would 
natuiallv be expected to withdraw from the Government But 
where parliamentary traditions and spirit have not been 
properly assimilated, such dissenting Ministers mav obstinately 
refuse to resign and thus create a very embarrassing situation 
for the Ministry as a whole The impasse would have ultimately 
to be ended by tVie Governor exercising, on the advice of the 
Prime Minister his power of dismissing a Minister and removing 
the person or persons concerned from their posts 

It IS interesting to note that the Governoi of Bengal did 
Instances exercise Ins power of dismissal for removing 

in Bengal one of the members of the Cabinet, Mr Naushir 
and CP Ah, who had differences with the Cabinet and 

w’ben asked to resign was not prepared to do so The Pteimer 
thereupon tendered the resignation of the whole Cabinet, vvlncli 
was accepted by the Governor, and the same leader formed 
a new Ministry of all his old colleagues with the exception of 
Mr Naushir Ah On the other hand, tlie Govoiuoi of the 
C'enlral Provinces and Berar took the step ot dismissing tbiee 


of Ins Miiusteis on the advice of the Prune Ministci in Julv 
1938, but as the former had the suppoit of the legislature Ibov 
had to be immediately reinstated and the Prune Minister* 
had to resign and retiie 

The maximum numbei ot Fedeial Ministers has been 
Number of prescribed by the Act (it is 10), bat no such 
Ministers limit has been prescribed for Ministers in the 

provinces The actual numbei is detcriiuiied bx' tne conveni- 
ence of every province and by the exigencies of party align- 
ments in its politics Generally, the bigger provinces may be 
expected to have a larger Cabinet than the smaller ones But 
this IS not always so The Congress Ministry of Assam, whieli^ 
IS one of the smallest and poorest provinces, W'as composed" 
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of eight members while the Bombay Mmistry had only seven. 
The Central Provmces had five Ministers while the Dmted 
Provinces had six. There were three Ministers m Onssa, four 
each in Bihar and the North-West Frontier Provmce In the 
non-Congress provinces, the Punjab had six Ministers, Bengal 
had eleven and Sind had four till the resignation of the AUabux 
Ministry early in 1940 

All the work of the Provincial Government is divided into 
Distribution of diflerent sections according to the convenience 
work among of the Ministry and the number of its members, 
them and each section, called the portfolio, is assigned 

to a Minister A ^oitfoho is made up of many departments 
of government, and takes its name from the most important 
of them The seven Congress Ministers m Bombay had, for 
instance, the following seven portfolios (i) Political and Ser- 
vices, Education and Labour, ‘ (ii) Finance, Rural Develop- 
ment and Agriculture, (iii) Home and Law, (iv) Health and 
Excise, (v) Revenue, (vi) Public Works, (vii) Local Self- 
Government Each one of these portfolios also contained 
several other departments in charge of the same Minister 

In regard to the salaries of Ministers, an important departure 
Salariei been introduced by the Act of 1935 The 

annually voted Moritford Reforms had made them entirely 
under the votable Members of the legislature were called 
Hontford upon to sanction the amount in respect of 

Reforms every Minister while passing the annual budget 

They had the right and the opportunity to reduce or even to 
reject the whole demand This was a direct check on the policy 
and actions of Ministers, and one of the most effective ways 
of indicating the legislature’s disapproval of mmistenal conduct 
Such motions, if they were passed, were equivalent to votes 
of censure and resulted m the dismissal of the Ministers 

Now the system has changed It is laid down that the 
Salaries now '’■ilary of Ministeis will be fixed by an Act of the 
fixed by an provincial legislature, and the Act can be arnen- 
Aot of the (.led n henever any changes are felt to be 
legislature neeessai-v by the people's i epresentati^^es Thus 
the remuneration of the highest servants of the state is left to 
be determined by the chamber which symbolizes democracy. 
In the piovmces in which the Congress party was in power, 
the salary of a Minister was fixed by the provincial legislatures 
at Rs 500 per month In Bengal and the Punjab it was 
Rs 2,000 

However, the salary of particular individuals who hold the 
ofiBce of Minister is not annually submitted to the legislature 
for its sanction, and it cannot be varied during their term of 
office In fact, it is placed in the list of items which are charged 

' This portfolio nas taken by the Prime Minister 
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on the revenues of the province and which are therefore non- 
But not votable The legislature can no longer discuss in 

annually ‘Yoted the budget session the geneial working of 
for oYory ministerial departments bj' proposing a nominal 
Minister salaries of Ministers Nor can it drive 

them out of ofi&ce by reducing their salaries to a ridiculously low 
figure Hereafter, the only method of direct attack on the 
Ministers will be to propose a motion of no-confidence m them 
When that order to quit is passed, no Minister can continue to 
hold office, at least in normal circumstances 

The Parliamentary Secretary is a type of official peculiar 
The to the system of responsible government He 

Parliamentary is essentially a politician and comes into office 
Secretary with his party and goes out with it He is 

expected to possess the same qualities that are supposed to be 
requisite in a member of the Cabinet The Parliamentary Secre- 
tary has to play the role of an assistant to a Minister and to 
help him in his administrative, legislative and political duties 
It must be emphasized that he is not a member of the public 
service of the province and can in no sense be desciibed as a 
bureaucratic official He must not be confounded with the 
Secretary to Government, who belongs to the permanent 
bureaucracy 

The creation of the post of Pailiamentary Secretary is 
Advantages advantageous in two ways Firstly, it icheves 
of the office the heavy strain on Cabinet Mimsteis by giving 
them a second-in-command on whom they can safely lely, both 
on account of his efficiency and party loyalty Secondly, it 
serves as an excellent tiaining-ground for developing ministerial 
ability and talent, and pioiides a good reserve from which 
future Ministers can be drawn The history of the British 
Cabinet bears ample testimony to these advantages 

With the advent of popular democracy in Indian pi evinces 
Their the emergence of the Parliamentary Secretary 

appointment m the provincial polity was quite natural The 
in India Montford Reforms had peimifted the appoint- 
ment of Council Secretaries, but no Governor thought it 
necessary to avail himself of the permission 'Die Act of 1935 
contains no specific section on this subject, and therefore if there 
IS no positive provision for the appointment of such officers, 
there is no bar to their appointment if the provincial legislature 
so desires 

Parliamentary Secretaries have in fact been appointed in 
Their salary almost all the provinces and provision has been 
and number made for the payment of salaries and allowances 
to them They are not considered to be Government servants 
holding places of profit under the Crown, and are not dis- 
qualified from continuing as members of the legislature in 
accordance with section 69 of the Act The salary fixed for ’a 



304 INDIAN ADMINISTRATION 

Parliamentary Secretary in the Congress provmces was Eb 250 
per month Their number has varied from province to pro- 
vince, but the tradition has not yet been established of every 
Minister being given a parliamentary assistant of this kind 
The number of the Secretaries has generally been smaller than 
that of the Ministers m a province 

^3 COLLECTIVE RESPONSIBILITY OF THE CABINET 

One of the fundamental concepts of the Cabinet form of 
The Cabinet government is the collective responsibility of 
It one Ministers Their number will certainly be more 

than one — in a country like England it is over 
twenty But they all work as a united team, 
as one corporate and indivisible unit All of them come into 
office and go out of office together All hold themselves 
responsible for the mistakes or shortcomings of any one of 
the group, and each one of the group is prepared to sacrifice 
himself in the interests of all To the head of the state and 
also to the public, they present a homogeneous entity, inspired 
by a common ideology and adhering to a common progiamme 

The formation of such a coherent council implies that its 
Ito members members are connected with each other by 
belong to tbe similarity of outlook They must possess the same 
game patty sympathies Their loyalty to principles and 

persons must be common to a great extent They must feel 
attracted to each other by kindred ways of thought and feelings 
In fact, the (’’.ibinet consists of persons who are members of 
the predominant political party in the legislatuie, owing allegi- 
ance to the same leader and pledged to carry out the same 
programme All these conditions will have to be automatically 
reproduced m India with the introduction of responsible 
government 

It was one of the greatest defects of the Montford Reforms 
The Governor tliat the^ did not intiodnce the practice of 
inetructed to collectue respon-,ibiht\ Governois of some of the 
encourage joint provinces even discouraged its adoption Political 
responeiblilty opinion in India has always insisted that the 
practice should form an integral part of any constitutional re- 
form introduced in India The Joint Parliamentaiy Committee 
was not very favourable to the proposal, but a clause w'as ulti- 
mately inserted in the Instrument of Instructions to the 
Governor directing him to foster the growth of joint responsibility 
among his Mimsteis 

The principle has been in operation m all the provinces 
Ite suceesstul dunng the last few years and has worked w'lth 
working in remarkable success The Ministries have stood 

the provineee before their parties, the public and the Governors 
ak indivisible units, and full responsibility has been taken 
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hy the whole body for all the actions of its individual members. 
In 1939, when the action of the Education Minister m the 
United Provinces in making a particular appointment as 
Principal of the Eoorkee College was severely criticized by mem- 
bers of his own, that is the Congress, party the whole Cabinet 
supported him and were prepared to resign as a body. There- 
upon the party made it clear that they had not lost confidence 
in the Mimstry and the affair was amicably closed. 

The Cabinet conducts its business by what is known as the 
Muming et portfolio system. The work of administration 
the portfelie can be naturally divided into two categories, 
system First, there are matters of routme and minor 

details which may require the attention of the head of the 
department but which are too insignificant to be brought before 
the whole Council of Mmisters They are disposed of by a 
Minister m his individual discretion and judgement, though the 
responsibility even for them is shared by all his colleagues 
Then, secondly, there are important questions of principle and 
policy affecting a particular department The Almister may 
tormulate his own scheme of reform and propose certam 
innovations But he cannot take any action without consulting 
his colleagues All important issues have to be submitted to 
and thrashed out by the whole Cabinet There is a free ex- 
•ehange of ideas among its members Criticisms are made and 
modifications suggested, and ultimately the scheme emerges 
m a form which is acceptable to all Then it becomes the 
combined obligation of the whole unit, which is bound to stand 
01 tall by it. 

What matters are to be considered as minor and what as 
DUttreoMi major is left to the common sense of a Mmister 

.twtwsM Theie can be no hard and fast rule to bind him 

coUsagMs m this lespect So*ietimes differences of opinion 
may anse about his interpretations, but they can be easily 
removed. Even on questions of pnnciple, as the Cabinet is 
constituted by persons who are politically alike, a serious 
cleavage of opinion between them is not very probable There 
may be differences in the degree of emphasis, but they can be 
easily reconciled However, on an exceptional occasion it may 
happen that a Minister cannot agree with the viewpoint of his 
colleagues or his colleagues find it impossible to tolerate his 
notions and behaviour He then has to resign his office and 
leave a Government with which he cannot work in harmony. 
Jf need be, he can be asked to leave the Ministry. 

§4. IMPOETANCE OF THE OFFICE OF PEIME MINISTEE 

Whenever a body consisting of more than one person is re- 
quired to function, the need for someone to be its leader or 
president is self-evident. There must be someone to take the 
20 
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initiative in arranging business, to give rulings on occasions oE 
The nMd for disputes, to co-ordinate Government activities,. 

4 fMiUcut and to supply that unifying influence whicb 
preserves the administrative system from contradictions and 
chaos The absence of such a leader would be a great handi- 
cap to the smooth working of the machinery of the state 

With the growth of the idea of parhamentary government 
8«lf-4bneg4tl«ii in England, the King’s mitiative and authority 
of tiM were naturally doomed. The monarch had tO" 

montrob accept a self-denying ordinance and withdraw 

from active politics and administration m order to make room 
for the representatives of Parliament This did not mean the 
weakening or the degeneration of the executive, but a funda- 
mental change in its structure The King’s Ministers became 
in reality Parliament’s Ministers, appointed, controlled and dis- 
missed by that body The King’s place as their dc facto mastei 
had to be appropriately filled by someone who was pre-eminent 
m parhamentary life and leadership 

The development of responsible institutions therefore has- 
Insritable imaiiablv been accompanied by the rise to promi- 
fi»e of nence ot a new dignitary called the Prime 

the Prime Minister, or moie briefly the Premier In England, 

Minister the inevitability of his emergence was not realized 

at the begmmng. Members of Parliament keenly resented 
what was wrongly believed to be an unauthorized usurpation' 
of power by a suigle individual But the logic of circumstances 
was overwhelming No Government can operate and thnve* 
without an active chief The Prime Minister came to symbolize 
and personify the transition from monarchy to democracy, even 
when the institution of kingship was retained in its nominal 
majesty 

The inauguration of self-government in the Indian provinces 
Prime " formation of responsible Mmistnes in 

MinUten la them must necessarily lead to the same develop- 
the Indian ment Clause VII of the Instrument of Instruc- 
provlnoes tions to the Governor recognizes the existence of 
the leader of the largest political party in the legislature It 
IS advised that he should be invited to form the Cabinet 
Emphasis is also laid on the need of fostering a sense of joint 
responsibility among the Mmisters and on their being able col- 
lectively to command the confidence of the legislature 
Governors of provinces have in fact followed the method of 
sending for the leaders of the largest pohtical party in the newly 
elected legidlStures and requestmg them to form a Mmistry 
Such persons are bemg designated as the Pnme Ministers of the 
provinces 

However, there is a very vital difference between the condi- 
tions in England and m India The British Sovereign has no- 
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place in the British Cabinet He is precluded from attending 
Mo analogy meetings or from attempting to influence ot 

botwean mterfere with its working in any manner His 

conditions will cannot be imposed on any aspect of the 
administration. The Prime Minister of the country 
presides over the Cabinet, keeps himself acquaint- 
ed with important transactions m every department, helps 
Mmisters to arrive at decisions, and generally organizes and 
conducts the whole of the executive business He serves as the 
connecting Imk between his colleagues and the Crown All 
powers that are technically enjoyed by the latter are actually 
exercised by the Prime Minister, who stands as the embodiment 
of the mam current of popular opmion for the time being. 

In strict legal theory, the King of England appears to be 
The meaning of the mighty centre of all governmental authority 
constitutional However, these appearances are entirely deceptive 
monarcliy In reality, the King cannot act m any matter 
oi in any manner except in accordance with advice tendered 
to him by Ministers w'ho are elected to Parliament and to power 
by the votes of the people It is a famous maxim of the English 
constitution that the King can do no wrong, because he cannot 
do anything of his own accord at all This obliteration of the 
King’s personality from the domain of active government is the 
essential feature of what is known as constitutional monarchv 
The strength and popularity of that mstitution in British polity 
IS due, among other things, to the fact that it has been democra- 
tized and modernized 

As has been explained m the last section, Governors of 
Indian Indian provinces are not intended to be mere 

OoTcrnors are constitutional or nominal heads They have been 
active roieri entrusted with large powers, to be exercised in 
their discretion or m their individual judgement, and of which 
they cannot divest themselves And even m matters that are 
left to be disposed of by the Council of Ministers, the Governor 
may be able to exercise a considerable influence He it. not only 
not excluded from the Council but presides over its meetings and 
conducts its business The Act has specifically provided that 
Mmisters shall keep him informed of practically all important 
matters in their respective departments. The subordinates of 
Ministers, namely the secretaries, who are heads of the secretariat 
staff, are required to bring to the notice not only of the Mmisters 
but also of the Governor all those cases which in their opmion 
may affect subjects left to the discretion or to the individual 
judgement of the Governors The bureaucratic subordinates 
of popular Mmisters have thus a direct statutory access to the 
head of the province, and an opportunity to influence his deci- 
sions It is a mischievous constitutional anomaly which may 
breed very imhappy results 
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Consequent on the presence of Governors at Cabinet meet- 
lolsmtt interesting practice seems to have 

mMttngs ef developed in all the provinces m regard to 
th« Oi&iiMt ministerial 'working. The Governor is not an 
active Indian politician and public leader and, in the nature of 
thmgs, his approach to public opinion m the province cannot 
be other than official, alien, and distant. On the other hand, 
the Prime Minister and his colleagues are representatives of the 
party m power and political comrades in constant association 
They are pledged to carry out a definite programme of social 
and political reform Quite naturally they would hold their 
own regular meetings for the discussion of every important ques- 
tion which arose in the conduct of government 

Such meetings will be informal in the sense that the Governor 
OmMsiw ii’ not present at them But they will also be 

UksB by free for that lery reason, that is, because of the 

absence of an outsider at the time of discussion 
It 16 in these meetings that the decisions of Mmisters may be 
finally taken after a full and frank exchange of views, senti- 
ments and differences Subsequently, in the formal meeting 
over which the Governor presides, they can be presented as the 
decisions of a united Ministry, and m a very large majority of 
cases will be affirmed vithout difficulty, probably after the 
Governor has expressed his own opinions It is believed that 
informal Cabinet meetings of this type are being held m 
practice in every provmce and are sometimes even officially 
recognized They may soon come to acquire by convention a 
status and legal effect which is not given to them by law 
This would be, of course, a very healthy constitutional growth 

Of the two partners in the Provincial Government, the 
The ncMMHy Governor is superior m law, and the Prime 

«l ghlng Minister is superior in popular support and 

the Prime piestige If autonomy and democracy in the 
Minister provmces are to be real, the people’s representative 

free hud must be allowed by the Governor to have an 

entirely free hand in the work of governance It was decided, 
m response to the demands of Congress leaders, just before the 
inauguration of provincial autonomy in April 1937, that no such 
assurance of freedom can legally and constitutionally be given 
by the Governor. Then the only alternative left for him is 
volimtarily to accept the healthy com'ention of refraining from 
exercising his ordinary or extraordinary powers m face of the 
opposition of his Ministers. 

It would be undue optimism to imagme that such an excep- 
tional spirit of self-surrender will he invariably displayed by the 
Governors. It is very difficult to part with power, particularly 
when its exercise is intended to preserve and to protect the 
interests of one’s own countrymen And even if some 
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Governors on some occftsions are prepared to keep their 
t itnit. t« authority dormant and unexercised, they may not 
tin nlmUry be permitted to do so by the Governor-General and 
setim ot tin the Secretary of State who are their constitutional 
Oovemen superiors in several respects However, the trend 
of affans smce 1937 has been encouraging. The Governors have, 
on the whole, been known to have accommodated themselves 
to the wishes of their hlinisters and allowed them consider- 
able freedom in carrymg out their policies This fact has been 
publicly acknowledged even by the Congress Ministries 

§5 THE POSITION OF THE SERVICES 

The position ot the Services in the scheme of provincial 
Control of autonomy and also in the federal structure is 
the SoeroUry interesting The Act has laid down that appoint- 
of Stato inents to the Indian Civil Service and the Indian 

Police Service are to be made by the Secretary of State, and 
he can also make any other appointment whenever he thinks 
it necessary to do so The rules and regulations about the 
recruitment of all such persons, about their salary, pensions, 
leave, dismissal, etc , are to be made by the same authority with 
the concurrence of the majority of his Advisers It is one of 
the Special Responsibilities of the Governor and the Governor- 
General to safeguard all the rights and privileges of the Services, 
including their postings and promotions The Ministers under 
whom these officers have to seive haie not complete control 
over their suboidinates and cannot punish them as they ma\ 
desire for any infnngement of ordei-s 

There thus anses a perplexing and unfortunate situation 
Indifference or Tiie head of the department may settle a policy 
diecbedience of ,ui<l issue orders, the agency which has to carry 
the Senicei them out mav be lukewarm or even hostile to 
the proposals made by the head Higher officials in the 
bureaucracy would be naturally conscious of the fact that their 
superiors, the Ministers, cannot affect their interest adversely 
or do them any harm They may therefore be tempted, 
directly or indirectly, to sabotage a reform ot which thev dis- 
approve, by hindering its proper execution 

Such laxity or indiscipline on the part of subordinates is not 
Exporiener diieoth punishable by the Minister He must 
of the last bring it to the notice of the Governor and try to 
three yean ggt the guilty person properly reprnnanded It 
IS obvious that the harnessing together of Ministers who can- 
not control their servants, and servants who look upon their 
position with a feeling of distrust, uncertainty, and lack of 
enthusiasm, is bound to prove embarrassing to both parties 
Fortunately, dunng the last five vears of the working of pro- 
vincial autonomy, the relations between the Ministers and the 
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Services are reported, oq the whole, to have been satisfactory. 
It does not appear to have been found necessary in any province 
to invoke the Governor’s Special Responsibility in respect of 
the Services on account of a major difference of opimon between 
him and his Ministers. 



XXXV. THE PROVINCIAL LEGISLATURE 

INTRODUCTION OF THE BICAMERAL SYSTEM 

The history of the provincial ^ legislatures before the Montford 
Introduetorj Reforms and their further development under the 
dyarchical scheme have been explained m earlier chapters * 
The changes introduced by the Act of 193.) and the shape given 
by them to the provincial legislature have now to be studied 
111 detail They have been elaborated in Chapter 3, sections 
60-87, of the Act 

The most impoitant of these changes must be noticed at 
Two chambers the outset For the first time in Indian consti- 
tor eertaln tutional history, the bicameral principle has been 

proTlneoi introduced in the provincial sphere It has been 

pioMded in section 60 of the Act that there will be two chani- 
beie, in Bombay, Madras, Bengal, the United Provinces, Bihar 
and Assam, and one in each of the remaining provinces The 
upper chamber is called the Legislative Council and the lower 
chamber is called the Legislative Assembly 

The harmful consequences of this innovation cannot be over- 
Harmtul looked Even m a big unitary state, the utility 

offectg of the bicameral system is questionable Some 

eminent thinkeis have gone to the length of saying that it is 
not indispensable even in a federation Its introduction in 
the smaller and simpler government ol a piovince has no justi- 
heation, and is indeed positively harmful because to a large 
extent it counterbalances the constitutional advance that is im- 
plied in the popularization of the lower chamber 

The structure of the Legislative Councils, wherever thej 
Undemocratie have been created, lollow's the usual lines of an 

-upper ehamber oligarchical concentration The number of their 

members is small The franchise for then election is extremely 
high and the constituencies -which elect them are very narrow 
They inevitably become the focus of all kinds of vested interests 
in the country A House which is comprised mostly of big 
landlords, millionaires, merchant princes and impf'cumous frag- 
ments of a dilapidated anstocraoy becomes an organized strong- 
hold of conservatism and reaction 

Such a second chamber not only duplicates the legislative 
process but complicates administration If its powers are real 
and effective, it nullifies democracy, if its objective is simply 
to postpone and to delay, it is too expensive and pedantic a 
mechanism to be maintained in a Provincial Government. Its 
only function is to hinder the movement of others by acting as 

‘ See Chapters xxix and xxi 



312 INDIAN ADMINISTEATION 

a brake on their speed In the environment of a conquered 
country, an oligarchical House also automatically tends to be- 
come not only indifferent but even hostile to the country’s 
political freedom 

§2 TENURE OP MEMBERSHIP 

Following the model of the federal upper chamber, namely 
The upper the Council ot State, the provincial Legislative 

ehember ie Council is also made a permanent body, never 

permanent liable to a w'holesale dissolution One-third of its 
members have to retire every three years and an mdividual 
member has a tenure of as many as nine years This is of couise 
an abnormally long period for any elective chamber It is an 
essential feature of a democratic institution that the closest 
affinity should exist between the lepresentative and his constitu- 
ency The cunents of popular opinion are liable to fiequent 
and profound change Elections theiefore should be held at 
short intervals in order to avoid a giievous divorce between 
the sentiments ot the people and those of then chosen lepresen- 
tatives A membei who, aftei election or nomination, is assured 
ot h)s parliamentary seat for the span of nearlv a decade, has 
no incentive to keep himself up-to-date in his knowledge of 
the ever changing view -points of the public or to interpret 
them loyally As the whole of the Legislative Council cannot 
be simultaneously dissolved at any time it will always contain a 
substantial element w hich may be out of tune wuth contemporary 
thought and life and will be liable to lun countei to the will 
of the people 

The tenure ot the Legislative Assembly is fi\e years This- 
Aggambly hai "lav be considered to be a fairly reasonable period, 
a tenur* ol neithei too long foi real democratic working nor 

file yean too shoit for continuity and efficiency An 

Assembly can be dissohed bv the Governor earlier than the 
period of five years if circumstances demand that an important 
issue should be decided by the electorate The ministerial exe- 
cutive may sometimes come into conflict with the legislature 
and may yet feel that the people are on its side By dissolving 
the Assembly and holding fresh elections, the dispute is naturallv 
submitted to the aihiti ament of the people wdio are the final 
masters and judges 

§3 CONSTITUTION OF THE CHAMBERS 

The numeiical strength of the legislative chambers in differ- 
Inerease in ent provinces is prescribed by the Fifth Schedule 
numbm of the Act and is given in the accompanying 

tables It will be seen that the numbers of the Assembly show 
a consideiable improvement o^er the limits prescnbed by the 
Montford Reforms In the old Bombay Legislative Council, 
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for instance, there were only 67 elected members from the 
Presidency proper, bamng the Sind bloc Now that number 
IS 175. This increase in numbers is most welcome. It reduces 
the size of the constituencies and enables smaller units of 
population to have seats assigned to them A hving contact can 
be estabbshed between the voter and his representative if the 
size of the electorate is manageable. 

Another reform mtroduced by the new Act is the elimination 
Abolition of nominated and official elements from the 

nominated and legislature They were a great handicap to the 
official popular side Their solid voting on any question 

membars merely the result of bureaucratic regimentation 

Their numbers created false appearances because their votes 
were oast under executive command A small remnant of 
this system is still retained m the upper chambers both in the 
provinces and in the Federation To that extent the constitu- 
tion must be said to be defective 

The duties of the president of a legislature and the impor- 
tance of that office have already been explained m Chapter 
-iVIv* In a democratic constitution the office is elective and 
the same principle has been adopted for the Indian provinces. 

The president of the Legislative Council is called the 
The President President and that of the Legislative Assembly 
and Speaker is called the Speaker There are also a deputy- 
president and deputy-speaker All these officers are elected by 
the chambers from among their own members, and they must 
vacate office if they cease to be members of those bodies They 
can be removed from office by a resolution of the chamber con- 
cerned passed by a majority of all its members (that is, not only 
of those present) At least fourteen days’ notice is required of 
the intention to move a resolution of this kind 

The salaries and allowances of these officers are fixed by 
Their an Act of the provincial legislature In Bombay 

saiaries they have been fixed at Rs 850 per month for the 

President and the Speaker with a motor car allowance of 
JRs 200 per month They are also provided with furnished houses 
In the absence of the President and the Speaker, the 
Panel ot deputy-president and the deputy-speaker preside 

‘Chairmen over the sessions of their respective chambers. 

Provision can be made by the rules of procedure for a person 
to preside when the deputies are also absent from a meeting 
It is laid down m the Rules of the Bombay Legislative Assembly 
and also of the Legislative Council that at the commencement 
of every session the Speaker or the President, as the case may 
be, shall nominate from among the members a panel of not 
more than four Chairmen Any one of these persons may 


^ See ppj 192-3 
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preside over the chamber concerned m the absence of the- 
Spesker and deputy-speaker or the President and deputy- 
president when aak^ to do so by those authorities. 

The chamber or chambers of the provincial legislature must 
Csntlnuong be summoned to meet once at least m everj’ 
•Mslent year, and between two sessions of a chamber 

neoeuary there cannot be an intervening period of twelve 

months In actual practice in a democratic constitution, the 
legislature must be almost continuously in session, because all 
important questions of pohcv and administration are discussed 
and decided by it With the enoimous increase in modern days 
of the sphere of goveinmental activity, membership of the legis- 
lature m the responsible or parliamentary type of democracv 
has become a whole-time job, requiring constant presence at the 
metropolis and strenuous attention to public business After 
the inauguration of pro\nicial autonomy, the legislative cham- 
bers in the provinces are being called upon to hold long sessions, 
and the initiative m this lespect is taken by the Ministry in 


power. 

Section 66 (3) of the Act prescribes that at least one-sixth 
Qmium in of the total number of members of a Legislative- 

th« profinqlal Assembly, and at least ten members of a Legis- 

IcglslatuKt lative Council must be piesent at their respective 

meetings If the number of those present falls below this mim- 
11 um, the Speaker or the President must either adjourn the 
chamber or suspend the meeting till the necessary number is 
piesent 

A Minister ma\ be a member of only one chamber where 
Right of theie i-. the bicameral system But he has the 

Miniiten to right to addiess a meeting of the other chamber 


address both 
chambors 


and to take pait in its proceedings but not to 
%ote m that chamber of which he is not a inembei 


This IS a salutaiy departure from the English model, and 
enables the Government policy to be explained and justified bv 
the person who is diiectly m charge of it The same pn\ilege 
IS extended to the Advocate -General, who has to explain to the 
legislature the legal position and implications of the measures 
pioposed by the Goveinment 


§4 CONSTITUENCIES AND FRANCHISE 

The province is .divided into small territorial areas for the 
Constituenciss puipose of elections The district is generalh 
taken as the unit because of the homogeneity it possesses and 
the facility for organization that it offers Large cities are 
foiined into groups by themselves Non-temtorial constituencies 
aie formed for commerce and mdustry, landholders and 
othei special inteiests The three types of electorates that 
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cixist everywhere m India have already been explained at 
length.' 

An electoral roll ie prepared for every temtonai constituency, 
KiMtMal and no person who is not included in the roll is 

rM sad entitled to vote m that constituency. No person 

ag« limit 

can become a voter unless he is twenty-one years 
of age No person can become a member of the provincial 
Legislative Assembly before he attains the age of twenty-five, 
or of the Legislative Council before the age of thirty No 
person can become a member of both the houses of the provin- 
cial legislature Eesidenee in the constituency for a certain 
number of days, usually 180 or 120, is a necessary condition of 
the franchise 

The following is a brief summary of the principal franchise 
qualifications m the different provinces It is not of course an 
.exhaustive list but contains the main items 

(1) Mspnss 

(i) The Legislative Assembly (n) those who pay the motor 
vehicle tax or a profession tax or a property tax or house-tax to 
any municipality or local board, or who are assessed to income- 
tax; (b) those who are registered landholders, inamdars, lyot- 
wan pattadars, or occupancy tenants, (c) those who are literate 
Women possessing these qualifications are allowed to vote A 
woman is also allow’ed to vote if her husband is assessed to pav 
income-tax or pays an annual house rent in the city of Madras 
■of not less than Es. 60 or pays property or profession tax of not 
less than Es 3 per year or holds land of an annual rental value 
of not less than Es 10 

(ii) The Legislative Council («) those who pay income-tax 
on an income of not less than Es 7,500 per year, (b) those who 
hold land of an annual rent value of not less than Rs 300, 
(c) those who hold titles not less than Eao Bahadur, (d) those 
who have been members of any legislature, executive councillors, 
mmisters, members of a university senate, high court ]udge8, 
presidents of municipalities or district boards, or chairmen of 
central co-operative banks, etc Women possessing these quali- 
fications have the right to vote A woman can also vote if 
her husband is assessed to income-tax on an annual income 
of not less than Es 20,000 or holds land the annual rent value 
of which IS not less than Rs 1,600, etc 

(2) Bombay 

(i) The Legislative Assembly (a) those who pay income- 
tax, (6) those w'ho hold land assessed to a land revenue of not 


* See Chapter XTV 
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less than Bb. 8 per year, (c) those who pay an aiujual house rent 
of not jess than Bs. 60 in the city of Bombay or Bs. 18 in any 
other place, {d) those who have passed the matriculation or 
school leaving e^ammation. Women possessmg these qualifica- 
tions can vote A woman can also vote if her husband pays- 
income-tax or holds land assessed to an annual revenue of not 
less than Bs. 82 or if she is literate 

(ii) The Legislative Council (o) those who pay income-tax 
on an annual mcome of not less than Bs 15,000; (b) those who- 
hold land assessed to a land revenue of not less than Bs 350 
per year, (c) those who are sardars, (d) those who hold titles 
not less than that of Bao Bahadur, (e) those who have been, 
members of any legislature, executive councillors, ministers, 
members of a university senate, judges of high courts, presidents 
of mumcipalities or district local boards, chairmen of central 
co-operative banks, etc. Women possessing these qualifications 
have the right to vote A woman is also allowed to vote if her 
husband is assessed to income-tax on an annual income of 
not less than Bs 30,000 or if he holds land assessed to an 
annual land revenue of not less than Es 2,000 or if he is a 
sardar, etc 


(3) BE^GAL 

(i) The Legislative Assembly (o) those who pay the motor 
vehicle tax, or income-tax, or a tax or licence fee to the Calcutta 
Corporation, or municipal tax of not less than As 8 or road and 
public works cess of not less than As 8 or the chaukidari tax or 
union rate of not less than As. 6, every year, (b) those who 
have passed the matriculation or an equivalent examination 
Women possessing these qualifications are given the right to 
vote A woman is also entitled to vote if her husband owns or 
occupies, in the city of Calcutta, a house valued for assessment 
purposes at not less than Bs 150 per annum or, in any other 
city, if he pays mumcipal fees or taxes of not less than Be 1-8 
per year, etc. 

(ii) The Legislative Council (a) those who pay mcome-tax 
on an annual income of not less than Es 5,000 (b) those who 
hold titles not less than Bao Bahadur, (c) those who have been 
members of any legislature, executive councillors, ministers, 
members of the senate of a university, high court judges, presi- 
dents of municipalities or distnct boards, chairmen of central 
co-operative banks, etc , (d) those non-Muslims who in Burdwan 
and Presidency Divisions pay an annual land revenue or rent or 
both of not less than Es 2,000, and in the divisions of Dacca, 
Bajshahi and Chittagong not less than Es. 1,600; (e) those 
Muslims who pay not less than Es 250 per year as land revenue 
or rent or both Women possessmg these qualifications have 
the right to vote A woman can also vote if, in the case of 
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non-Muslims, her husband pays income-tax on an annual income 
of not less than Bs. 12,000, or pays as a proprietor land revenue 
of not less than Be 7,300 per year in JBurdvran and Presidency 
Divisions and not less than Bg. 3,000 in Dacca, Bajshahi and 
.Chittagong Divisions In the case of Muslims tbe husband must 
pay mcome-tax on mcome of not less than Es. 6,000 or land 
revenue of not less than Bs 600 per year. 

(4) The United Phovinces 

(i) The Legislative Assembly (a) those vho are assessed to 
income-tax or who pay municipal tax on an income of not less 
than Es. 150 per year, (6) those who are owners or tenants of 
a house the rental value of which is not less than Es 24 per 
annum, (c) those who own land which is assessed for land 
revenue of not less than Es. 5 per year or those who as tenants 
pay rent of not less than Es 10 per annum, (d) those who have 
passed the upper primary examination, etc. Women having 
these qualifications are allowed to vote A woman also gets the 
light to vote if her husband is the owner or tenant of a house 
the rental value of which is not less than Rs 36 per year or who 
owns land assessed at not less than Es 25 or pays as a teil^nt 
not less than Es 50 per year as rent or pays mcome-tax, etc 

(u) The Legislative Council (a) those who pay income-ta.\. 
on an annual income of not less than Rs 4,000, hold a title not 
lower tlian Rao Bahadur or have been members of any legislature, 
executive councillors, ministers, members of the senate of a 
university, high court judges, presidents of inimicipalities or 
local boards, chairmen of central co-operative banks, etc , (5) 
those who pay land revenue of not less than Bs 1,000 per year 
or those who pay as tenants not less than Es 1,500 per yeai 
Women possessing these qualifications are given the right to 
vote They also get the right if the husband pays income-tax 
ou not less than Es 10,000 per year or on land revenue of not 
less than Bs. 5,000 per year, etc 

(5) The Punjab 

The Legislative Assembly (a) those who pay income-tax or 
a direct municipal tax of not less than Es 50 per year, (6) 
those who pay land revenue of not less than Es 5 per year or 
who are tenabts of not less than six acres of irrigated or twelve 
acres of unirngated land, (c) those who own or occupy im- 
movable property of a rental value of not less than Es 60 per 
year, (d) those who have attained the primary educational stan- 
dard Women havmg these qualifications are allowed to vote 
A woman can also vote if her husband pays income-tax or a 
direct municipal tax of not less than Es 50 per year or land 
revenue of not less than Es. 25 per year, etc. 
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(6) Bibab 

(i) The Legislative Aasembly*. («) those who pay income-tax, 
or not less than Be. 1-8 as municipal tax, or not less than As. 9 
as chaukidari tax; (b) those who pay house rent of not less than 
Es 24 per year in Jamshedpur or not less than Bs. 6 per year in 
other places, (c) those who have matnculated. Women possess- 
ing these qualifications have the right to vote. A woman can 
also vote if her husband pays income-tax, or not less than Es 3 
as municipal tax, or not less than Es 2-8 as chaukidari tax, or 
pays house rent of not less than Bs 144 in J amshedpur and not 
less than Es 24 in other places per year, etc 

(ii) The Legislative Council (a) those who pay income-tax 
on not less than Es 7,500, (b) those who pay, m a Muslim 
constituency, land revenue of not less than Es 375 per annum 
or, in any other constituency, not less than Es 600 per year; (c) 
those who hold titles not lower than Eao Bahadur; (d) those 
who have been members of any legislature, executive councillors, 
ministers, members of the senate of a university, high court 
judges, presidents of municipalities or district boards, chairmen 
of central co-operative banks, etc Women having these qualifi- 
cations can vote A woman is also given the right to vote if her 
husband pays income-tax on not less than Rs 20,000 or holds 
land paying a revenue of not less than Es 1,200 in the case of 
Muslims and not less than Es 2,400 in the case of others, etc 

(1) The Cextbal Provinces and Beeab 

The Legislative Assembly (a) those who pay income-tax, oi 
a municipal tax assessed on a hamyat of not less than Es 75, (b) 
those w'ho pay land revenue of not less than Es 2 per year, (c) 
those who own or occupy a house of an annual rental value 
of not less than Es 6, (d) those who have passed an examina- 
tion giving admission to the Nagpur University. Women possess- 
ing these qualifications have the right to vote A woman is also 
qualified to vote if her husband pays not less than Es. 35 per 
year as land revenue or occupies a house of an annual rental 
value of not less than Es 36, etc. 

(8) Assam 

(i) The Legislative Assembly (a) those who pay income-tax, 
or not less than Es 2 {or m some areas Be 1-8 or Ee 1, or As 8) 
as municipal tax or chaukidari tax per year, (6) those who pay 
land revenue of not less than Es 7-8 per year or those who pay 
Es. 7-8 as rent; (c) those who have passed the middle school 
leaving examination Women possessing these qualifications 
have the right to vote A woman can also get the right if her 
husband pays income-tax, or municipal taxes varying from 
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Bs. 2 to Be. 1 per year pays land revenue of not lesa 

^an Be. 15 per year, etc. 

(n) The Legislative Goun^ : (a) thoee who pay inoome-tta 
on not less than Bs. 3,000 pc 9 year or land revenue of not less 
than Bs. 500 per year; (b) those who hold titles not lower than 
Bao Bahadur; (e) those who have been members of any legisla* 
iure, execui^ve councillors, ministers, members of the senate of 
a umversity, high court judges, presidents of municipalitiee w 
local boards, chairmen of centoal co-operative banks, ete. 
Women who possess these qualifications are given the right to 
vote. A woman is also allowed to vote if her husband pays 
ancome-tax on not less than Bs. 6,000 or pays land revenue of 
not less than Bs 1,000 per year, etc 

(9) The Noeth-West Frontier Provinob 

The Legislative Assembly (a) those who pay income-tax, 
or not less than Bs 50 as municipal tax, or not less than Bs. 2 
as district board tax, (b) those who occupy a house of the rental 
value of not less than Be 48 per year, (c) those who are owners 
or tenants of not less than six acres of irrigated and not less .than 
twelve acres of unirrigated land or who pay land revenue ra not 
less than Bs. 5 per year, {d) those who have passed the matncn- 
lation or, m rural areas, the fourth class primary examination. 
Women who possess these quahfications have the right to vote. 
A woman is also entitled to vote if her husband has an mooroe 
of at least Bs 40 a month or if he pays income-tax or if he pays* 
house rent of not less than Bs 48 per annum or pays land 
revenue of not less than Bs 10 per annum, etc 

(10) Orissa 

The Legislative Assembly (a) those who pay income-tax, 
or not less than Be 1-8 as municipal tax, (b) those who have 
passed the matriculation exammation, (c) those who pay cbauki- 
dari tax of not less than As 9 or land revenue of not less than 
Bs 2 per year, there being slight variations in the amounts 
according to distncts Additional quahfications are also jwe- 
scnbed for women. 


(11) Sind 

The Legislative Assembly; (a) those who pay income-tax; 
(b) those who own or occupy as permanent tenants land assessable 
for land revenue at not less than Bs. 8 per year, (c) those who 
cultivate as harts land assessed at not less than Bs 16 land 
revenue per year, (d) those who pay an annual house rent of 
not less than Es. 30 in Karachi and Bs. 18 elsewhere; (s) those 
who have passed the matnoulation examination. Women 

21 
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potseBung thfise qualifications axe aUowed to vote. lA, woman 
also gets that right if her husband is assessed to income-tax ox- 
ps^ Bs. 82 as land revenue per year or pays an annuid house 
neat of not less than Ba. 60 in Karachi or not less than Bs. 
elsewhere. 

'J3ie following persons are disqualified from being voters* 
Mt- (a) those who hold any office of profit under the 

fmllflw i fl — Grown m India, except Ministers and such other 

officers as may be mentioned by an Act of the provincial legis- 
lature, (b) those who are of unsound mmd, (c) those who are 
undischarged insolvents, (d) those who are guilty of election 
oSences, (e) those who are convicted and sentenced to imprison- 
ment for not less than two years, m this case the period of 
disqualification is to be five years or such less number of years 
as the Governor m his discretion may allow in a particular case 
A person can stand for election to more than one legislative 
chamber but he must sit as a member of only one* of them He 
must make his choice soon after election results are published 
The franchise for the Legislative Assembly in every province 
Pwoutags of IS fairly low It is much more restnctive than 
onfrueUaed pure adult suffrage, but the payment of only 
Be 1-8 as house rent per month or Es 8 as land 
revenue per year can in no way be described as a very high 
demand Even when the requirements are so msigmCcapt, the 
total enfranchised population throughout British India has been 
calculated to be m the neighbourhood of thirty-five million, or 
only about 14 per cent of the British Indian population No- 
thmg provides more eloquent evidence of the exceptionally poor 
standard of life and annual income of the average Indian 

§5 FUNCTIONS AND POWEES 

The functions and powers of a provincial legislature ar& 
Three types similar to those of the legislature of any democratic 
country They can be divided as usual mto the three groups 
of legislative, admmistrative and financial, and treated separately 
under those heads. 

The legislature is the law-makmg authority in the provmce, 
Poser of and all laws required to be passed m respect of 
las-maklng subjects assigned to the provinces and enumerated 
in the Provincial Legislative List have to be enacted by its 
chamber or chambers. They can also enact laws on subjects 
enumerated in the Concurrent Legislative List Certain 
limitations have been placed on this power, and they have been 
mentioned in Chapter X XXH , §1 

The legislature has also been empowered by section 84 of the 
Act to frame rules for regulatmg the procedure and conduct 
of its business, and in the exercise of that power legislative 
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(duuxibefB in aQ ptoTinces have framed elaborate rules for the 
rncBdirf purpose mentioned. They follow more or less 

nOM flT the same pattern, and the rules of one ehamber 

|w®*****® bear a very considerable resemblance to those mrfde 
by another. The Bombay Legislative Assembly Buies are 
m number and the Bombay Legislative Council Buies are 186. 

Legislation is one of the most vital and effective mstruments 


Host of 
the BiUs are 


m the conduct of government, and it is only 
natural that those who are responsible for carrying 


Oeferament 

BUta 


on the government at any tune should have the 
predommant share in law-making. Most of the 


Bills that are put before the legislature are therefore initiated 
by the Mmistry They are the leaders of the party which hw 
a majority of seats in the house and which has been placed in 
power by the votes of the electorate They have a mandate to 
implement their programmes of reconstruction and reform, and 
must exercise a prior claim on the time and attention of the 


legislature 

Any member of the legislative chamber of a province can 
Days for give notice of a Bill which he wants to move, and 
private mom- subject to the provisions of the Act of 1935. Van 
bors’ business I geek permission to introduce it. But as m other 
countries, private Bills given notice of or introduced by non- 
official members have only a small chance of being taken up 
for consideration by the chamber or chambers, and are often 
crowded out, or lapse, for want of time According to the rules 
of the Bombay Legislative Assembly, Government may allot 
specific days for private members’ business, the number of days 
so allotted being not less than two days for every fourteen days 
on which Government busmess is transacted 

The procedure in the provincial legislature in respect of the 
Mature of passage of Bills is to a great extent similar to what 
the procedure has been described in Chapter XVI ^ Provision 
has been made for the translation of a Bill, after it is published 
m the Gazette, into the recognized languages of a province, 
and also for its reference, after the first readmg, to a Jomt 
Committee of both the chambers where there are two chambers. 


if it is considered expedient to do so 

If a province has two chambers, a Bill, other than a money 
of originate m either of them. Money Bills 

both ohunberB must originate only m the lower house, that is 
ufloeassry tor the Legislative Assembly Every Bill has to pass 
BiHs through three readings in each chamber, and must 

be passed in identical form and language by both chambers 
before it can become an Act Separate provisions have been 


‘ Pp 136-9 
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made for cases of disagreement between the houses. Sim« ^ 
advent of provincial autonomy, many Acts of first-rate im|^ort- 
ance have been placed upon the statute book by the legislature 
of every province. 

The legislature’s control over the provincial administration 
Cmtrol pTar is exercised in the four ways described in Chapter 
admlnUtrstlen XIV.' It may pass resolutions and thereby give 
definite expression to its views on a matter of pubhc importance. 
Any of its members can put questions and supplementary 
questions on admmistrative aSairs, and Ministers are bound to 
supply all the information required in this way. This is a healthy 
check on the executive machme and a convenient method of 
exposing any defects or high-handedness that may be noticed 
in its operation. A member can also move a motion of adjourn- 
ment to discuss a matter of recent occurrence and of public 
importance. This gives the Government an opportunity to 
explain their position and allows the legislature to express its 
approval or disapproval of Government’s policy. Lastly, a direct 
attack can be launched against the actions and conduct of a 
Minister or Ministers by movmg a motion of no-confidence in 
him* individually or m the whole Ministry Such motions have 
been tabled agamst the Ministers in Bengal and Sind, but 
without success, though the Smd Mimstry had utlimately to 
resign The procedure in lespect of each one of these matters 
has been prescribed by rules made by the legislative chamber 
or chambers. 

A popular legislature must exercise complete control over 
jnnueial the finances of the country in a free democracy. 

Towers The powers of the provmcial legislature in this 

particular domam have increased after the introduction of 
provincial autonomy The sources of income which are within 
the competence of that body to vote have been described in 
'Chapter XXXII, §3 The budget of the province for every 
financial year has to be placed before the chamber or chambers 
•of the legislature. It shows separately the expenditure that is 
charged upon the revenues of the province and is not votable 
by the Assembly, and expenditure that is votable by it. How- 
ever, most of the items m the non-votable list can be thrown 
open for discussion by the Governor The votable expenditure 
16 to be submitted to the Legislative Assembly (and not to the 
upper chamber, that is the Legislative Council if it exists in a 
province) in the form of demands for grants The Assembly has 
power to assent to, to refuse, or to reduce any such demand, but 
not to increase it. Any reduction made by it in an amount 
demanded can be restored by the Governor if he thinks that 
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out would Affect ike disehai^e b; bim of An; of bis Specitd 
Berocmsibilities. 

In tbc final issue of the Civil Budget Estimates of the 
Toubls ud Bomba; provmce for the year 1989-40, the 
BOB-votable authenticated schedule of expenditure showed that 
axpenditan out of a total expenditure of Es 14‘06 crores, 

in Bombay j^g 3 72 crores were charged upon the revenues 

of the province and Bs. 10 84 crores were voted by the Legislative 
Assembly. 

The following statement will give an idea of the budgetary 
position in Bombay; it does not of course contain all the de- 
tailed figures in the budget. — 

Eevenub prom, and Expenditobe on, some Important 
Heads in the Province op Bombay 1939-40 


Revenue 


Expenditure 


Es ! Es 

Oik AAA ‘ AA Afl 


'’’axes on Income 

82,20,000 

Land Eevenue 

60,68,000 

Land Bevenue 

8,38,63,000 

Provincial Excise 

39,37,000 

Provincial Excise 

1,77,10,000 

Forest 

27,35,000 

Stamps, non-Judicial 

76,56,000 

Other Direct Demand 


Stamps Judicial 

08,20,000 

on Eevenue 

39,00,000 

Forest 

41,54,000 

Police 

1,71,43,000 

Begistration 

14,45,000 i 

Education 

2,09,92,000 

Motor Vehicles 

43,30,000 

Medical 

47,79,000 

Other Taxes and 


I’ubhc Health 

31,48,000 

Duties 

2,06,42,000 

Agriculture 

13,06,000 

Civil Administration 

1,11,9S,000 

Co-operation 

Industries 

Miscellaneous Depart- 
ments 

17.63.000 
13,14J)00 

10.71.000 

§6 PBIVILEGES, 

SALARY 

AND LEAVE OF 

MEMBERS. 


Subject to the provisions of the Act of 1935 and to the rules 
Freedom and standing orders regulating the procedure 

of spaeob of the legislature, there is freedom of speech m 

every pro\incial legislature. No member is hable to^ any 
proceedmgs m any court m respect of anything said by him or 
of any vote given by him in the legislative chamber or any of 
its committees No action can be taken against him in respect 
of the publication by or under the authority of the chamber of 
any report, paper, votes or proceedings Other privileges of 
members may be defined by an Act of the provincial legislature 
That body cannot however have the status of a court or any 
pumtive or disciplmary powers other than the power to remove 
or exclude persons who infringe the rules or standing orders or 
behave in a disorderly manner 
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Members of the Legwlative Assembly and fJounoil will be 
TnseHtaig entitled to receive such salaries and allowances as 

and Wtiwg may from time to tune be determined by an Act 

aUosuees of the provincial legislature. This is an important 

privilege Members have to travel from their place of residence 
to the city — ^this is usually the capital of the province — ^where 
the sessions of the legislature are held, and to stay in that city 
durmg the contmuance of the session It is obvious that ade- 
quate travelling and halting allowances must be paid to them 
for this purpose. 

But m the hght of modern political ideas and developments 
Onerous duties enough The duties of a legislator 

of the m a democratic state are now very extensive and 

members of exacting, and all his time and energy have to be 

a legislaturo devoted to them They cannot be performed, as 

before, merely as an interesting hobby or pastime during intervals 
which may be snatched from a busy professional life It is 
admitted that democracy, to be real, ought to enable even 
a poor man with the necessary populanty and ability to become 
a member of the legislature and to fulfil all the obligations of 
that office 

But this would mean that he must give up the vocation by 
SaUfy neces- which he has been earning bis livelihood and also, 
sary in the m a majority of cases, his usual place of residence 
Intwests of because the legislature is located in the metropolis 
Moisi justiM Evidently, a man without other means of subsis- 
tence cannot afford to lose his trade or employment, to do so 
will be to bring starvation and rum to him and to bis family 
Under such circumstances, the rich man of leisure will be at 
a great advantage He can enter the legislature and conduct 
the government, but it will not be democracy Many modern 
constitutions have therefore piovided for the payment of a 
salary to a member of the legislature, so that the opportunity 
of participating in parliamentary life is not entirely denied to 
poor but competent persons Members of the Bntish Parlia- 
ment get a salary of ;^600 per year 

After the introduction of provincial autonomy, the Bombay 
Salary fixed legislature decided to accept the principle of 
in Bombay paymg a salary to its members and passed an Act 
for that purpose The amount of the salary has been 
fixed at Es 150 per month Travelhng and other allowances 
have been similarly provided and detailed rules have been 
prescnbed in that connexion Other provinces have also passed 
measures on the same lines 

If a member at any tune finds that he is unable to attend the 
Pormioiien for meetings of a chamber for a period of sixty conse- 
Umg abaonoo cutive days (no account being taken of the period 
during which the chamber is prorogued, or is adjourned for more 
than four consecutive days) he must apply for permission to 
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remaiB so absent, and the chamber may grant the permission. 
If a member remains absent without such permission, the 
chamber may declare the seat of the member vacant and it 
vould then have to be filled by a fresh election 

§7. CONFLICT BETWEEN THE GHAMBEBS 

Where there are two legislative chambers with co-ordinate 
Oecasions of powers, there is a possibility of a serious disagree- 
<disagreeiinBt ment between them. A. Bill passed by one 
chamber may not be acceptable to the other It may propose 
certain amendments w'hich the origmaiing chamber is not pre- 
pared to endorse The constitution lays down that no Bill can 
become an Act unless it is passed by both chambers of the legis- 
lature The question then arises as to whether the Bill m dispute 
should be dropped altogether or whether some method should 
be found to overcome the deadlock To allow the ‘Noes’ to 
carry the day on all occasions would be hardly fan to the bigger 
and more popular chamber A more constructive remedy is 
therefore required 

Section 74 ot the Act of 1935 lays down that if a Bill passed 
Joint Sitting by the Legislative Assembly is not passed by the 
Legislative Council within twelve months of its receiving the 
Bill, the Governor may summon the ehombeis to meet m a 
doint Sitting for the purpose of deliberating and voting on the 
Bill In such a meeting the vote of the ma]oritv of mem- 
beis present will finally decide the issue No new amendments 
(.an be suggested at this stage The Governor may summon 
a Joint Sitting even before the period of twelve months is over 
if he feels that the Bill under discussion relates to finance or 
affects any of his Special Besponsibilities 

The Pie&ident of the upper chamber will preside over a 
Tomt Sitting Buies as to procedure are to be made by the 
(Governor m consultation with the President of the Council and 
’he Speaker of the Assembly. 



XXXVI. THE RELATION OF THE EXECUTIVE 
TO THE LEGISLATURE 


§1 THE LEGISLATURE’S CONTROL OVER 
THE MINISTERS 

It ig one of the most vital characteristics of parliamentary 
ParUmeirtwy government that the executive is completely sub- 
practiM ordinate to the legislature In England, for in- 

stance, the House of Commons is all in all. The British Cabmet, 
however great may be the men who compose it, is entirely the 
servant of the British Parliament, brought mto ofBce because 
of the support of its majority, and deposed from power as a 
result of the expression or indication of its displeasure The 
British democracy is reflected in the British Parliament. 
Through the instrumentality of that legislative body, it exercises 
its ultimate and unlimited sovereignty 

If India's political progress is to he along democratic and 
The parhamentary lines, the Indian legislatures must 

ture's powen be placed in the same position of unquestioned 
in the gefaemc supremacy, without unduly mmimizmg the im- 
®*^**"®*** portance and prestige of the execute e The claim 
aa nomj repeatedly made for the Act of 193r) that 

it has established full provincial autononn It would tlierefore 
follow that all political authont'» in the province is now vested 
in its legislature How far does such a state of things exist 
m actual practice’ To what extent does the provincial legisla- 
ture control taxation, expenditure, and the executive actions 
of Mmisters’ 

The Act has laid down that the appomtment of Ministeio 
App^tment of bas to lie made by the Governor But it is a 
Minbten mada necessarv condition that they must he members 
!h provincial legislature The Governor is 

uie Mgiuatnn further instructed to endeavour to select them 
in such a manner that thev are able collectiveh to enjov the 
confidence of that popularly elected body These are significant 
provisions. Their inevitable result, in noiinal circumstances, 
would be that the Ministers are appointed, m effect, by the legis- 
lature, which IS really the nation in miniature for the time being 
The recognized leaders and promment members of differeot 
political parties contest the eleitions They put 
fonvard them policies and programmes. The voters 
who are to make the final choice are naturally 
persuaded to support that man and that party 
whose view's and general outlook appeal to them 
A leader who has the overwhelmmg backing of the electorate is 
in an extremely formidable position. No Governoi can afford to- 
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ignore or to set him aside. To do so would be to precipi- 
tate a political crisis which would be likelj to end in the 
Governor having to yield to the weight of popular opinion. 

The salaries of Ministers, though fixed by the legislature, 
Mlnlstm’ are not annually voted by it m respect of 
salariM are mdividual Ministers. They are charged on the 
non-voUble revenues of the province and are included in the 
non-votable list. It may be feared that this restriction strength- 
ens the position of the Ministers and correspondingly weakens 
that of the legislature, because the withholding of salaries has 
ceased to be a weapon in the hands of the latter However, it 
16 not likely to make much difference m actual practice 

.\ large portion of the expenditure on ministerial depart- 
Refuisl of ments has been made subject to the sanction of the 
supplies aod legislature That body may refuse to sanction any 
motions of amount if it disapproves of the conduct of Minis- 

no^nfldeaee desires that they should resign. Such 

a refusal of supplies is bound to have an immediate effecj. 
In fact, the legislature is allowed to adopt even a more direct 
method of telling Mmisters that they are not wanted. It can 
pass a definite motion of no-confidence in them and thus command 
that they should leave their oflSce In face of such a straight 
attack, no Ministry can survive Not even the Governor can 
hope to save it from dismissal 

It is therefore clear that the Mmisters’ position of subordina- 
tion to the legislature is accepted m the new constitution This 
does not, however, apply to abnormal and extraordinary occa- 
sions, as for example, when the majority party ui the legislature 
lefu.ses to form the Ministry and also does not allow others 
Imm the niinoritv groups to fonn one 

r-’ CONTROL OVER FINANCE AND LEGISLATION 

The real difficulties of the legislature do not nri«e on a< count 
NM-iouble oi ds madequate control over the Mmisters. but 

Item* in the on account of serious deductions made from its own 

proTineiel powers in several ways All the expenditure of 
the Provincial Government is not left to be deter- 
mined and regulated by the legislature's will The budget is 
divided into parts, consistmg of votable and non-votable items 
The latter are deliberately excluded from the authority of the 
elected representatives of the people, though discussion on them 
may be permitted. The non-votable expenditure amounts to 
about 80 per cent of the total e.xpeiiditure This means a 
considerable watering down of the very concept of provmcial 
autonomy. 

Even in regard to items that aie votable, the dictation of the 
legislature is not final. Its members may make cuts in the 
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&m<»uit8 demanded by tbe Ministers. But if the Oovemor is 
Fomtt a Bstisged that any such cut is Ukaly to effect any 
nstort^ cots of his Special Beeponsibilities, he cam restore it, 
wholly or mrtij, in his own discretion. The creation of 'Such 
an extraordinary veto is incompatible with a genuine transfer 
of power to the people of the provmce Its exercise will 
naturally prove to be irritating, because it will be tantamount 
to a dehberate defiance of popular opinion 

In matters of legislation also a similar exceptional provision 
Pewn of has been made All laws required for the province 
«iutctinf have to be placed before the legislature for consi- 

-Oovemor'B deration and enactment. This is quite in keeping 

vith the democratic principle Laws which con- 
cern all and have to be obeyed by all ought, in the fitness of 
things, to be decided by all However, the constitution has 
further piovided that the Governor, acting alone and in his 
individual capacity, may enact any law which he thinks it neces- 
sary to enact. There need not be even the pretence of a consul- 
tation between him and the legislature or an attempt on his 
part to bring them round to his views Such Governor’s Acts, 
passed as they are by the smgle head of the executive in his 
own* autocratic judgement, would be irrefutable evidence of the 
limitations on provincial autonomy imposed by the Act of 1935 

§3 CONTROL OVER THE SERVICES 

Ministers constitute what may be described as the jiolitical 
The pelitiesi executive of the state Tliey are expected to be 
exaeotlTe men of versatile talent and of broad vision Then- 

chief duty IS to think in terms of ideals and formulate far-seeing 
policies. It has already been explained that in the stnictiir^* 
of provincial autonomy, Ministers aie made fully responsible to 
the legislature of the province 

There is another constituent of the executive which bupple- 
The meats and completes the work of Ministers It is 

aiminiitratira composed of the Civil Service and is known as the 
administration Its duty is to tarry out the plans and projects 
of parliamentary leaders and give them a concrete shape That 
lb a responsible and difficult task and can only be accomplished 
by leally competent men 

The fiosition of such a public service in a democratic btate 
-CMitMl tb* 18 peculisu: The Pubhc Services are of oourb© 
entirely under the control of the people, who act 
through their elected representatives m the legislature. The 
latter body prescribes rules and regulations which determine 
their salaries, promotion, leave, pensions, etc. Yet a democracy 
18 also a government. Its servants have a very important mission 
to fulfil They are not required to take their orders from the 
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man in atenet, dot axe they lialtle to be chastized loid dis* 
missed by him. 

The Public Setriceg are established for saiisfyiDg s^ne of 
fnnwrtinnt the primary needs of oi^anized human sooieity. 
«f i^irihUe They have an enormous utility per ee. The 
efficient performance of administrative functions 
requires great intellectual aptitude and triuning. Becruitment 
to the Services is therefore made by an open competitive 
examination, conducted by parsons of the highest attamments 
and integrity Thereby the poison of nepotism and favouritism 
is eliminated, and persons of the nght cahbre are selected. 
Security of tenure during good behaviour is assured to every 
servant The prospects of his advancement are not decided by 
political considerations but only on the strength of abihty. 

In short, the bureaucracy represents a trained body of pro- 
Their position fessional experts, whose knowledge and experience 
as experts are of tlie highest benefit to the state They are 

and aernats treated with gieat deference and respect even by 
their supenors, the Ministers All the same, it must be 
clearly understood that the experts are not the masters They 
are merely venerable advisers and servants of the State Their 
opinions are sure to be invited and carefully considered before 
the formulation of policies, but it is the popular ilimster who 
takes the final decision The politician supersedes the admini- 
strator The specialist has to adjust himself to the will of the 
soveieign and place all Ins technical skill at his service 

As long as the Indian Government was entirely bureaucratic, 
DvuPle rei« of officers in the Indian Civil Senice had to perform 
Uio I C.S. both political and administrative functions They 
decided policies and also carried them out The Minister and 
the bureaucrat were combined in the same person The grant 
of self-government to India introduces a fundamental alteration 
in this privileged status In proportion as political power is 
transferred to the Indian people, the Services must inevitably 
recede into the background The Ministers and the legislature 
will determine the purposes for which the mechanism of the 
state should be utilized, and the bureaucracy will have to carry 
out their wishes with efficiency and loyalty 

That tiie Services must be kept miniiine from the capricious 
Freedom from influences of mere party politics, that it would be 
pelitteai disastrous to allow them to be made the sport of 

iaSuoDoe party feuds and manoeuvres, is obvious. Interfer- 

ence by politicians m purely administrative details demoralizes 
both administration and politics. A democracy which is tempted 
into corruption is definitely on the mad to nun The traditions 
of A high standaid of purity, disiiphne, efficiency, detachment 
and self-effacement, which are such a noble asset of the British 
Oivil Service, will have to be developed in this country also. 
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But this does not mesa' that Didia’s suporior Servicses shouM 
be legally kept beyond the authority of ri» Indian 
ffMh ^ . nation. That ki^ of indepoidffiDM Tould bo 
emdmti bf thoroughly inconsistent witii the reality of India's 
^ ^ political freedom. The Act of 1986 contains a 

IwSB whole Part* devoted to an enumeration of the 

special privileges guaranteed to the superior Services. Their 
appointment is to be made by the Secretary of State even though 
they have to work under Ministers. Their salaries, promotion, 
leave, pensions, etc., are also fixed by the Secretary of State an^ 
not by the Indian legislatures though India has to bear the 
financial burden (Certain important poets are reserved to be 
filled by members of the ICS. No disciplinary action can be 
taken against these exalted subordinates by their popular super* 
iors, the Ministers The control of the legislature over this 
portion of the executive is thus substantially limited. This is 
a 'grave drawback to provincial autonomy. 
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XXXVn. THE WORKING OF PROVINCIAIi 
AUTONOMY 

§1. CMTICISM OP SPECIAL BES- 
PON8IBILIXIES 

"Weuit is the oet achievement of the Act of 1935 in the sphere 
■of provincial government ? Is the autonomy conferred upoii. 
the provinces a substantial gain? To what extent has it brougl^ 
about the real pohtical advancement of the people? How far 
has it now become constitutionally possible for Indian le^m 
to translate into action some of their cherished ideals? Political 
-organiaation is, after all, only a means The material happiness 
•of the community and ite spiritual exaltation are the ultimate 
end The important questions mentioned above wiU naturally 
have to be considered in the epilogue of any constitutional study. 

There was very severe criticism of the Montford Befonns 
An spfsnat because in pubhc opmion they were extremely m- 
ebsagc tor adequate. The Act of 1035 is supposed to go 

tbs bettor much further than the older measure, particularly 
in the provmcial sphere. The clumsy structure of dyarchy 
has been abohshed The whole administrative machinery of 
the province is now entrusted to Ministers who are responsible 
to and removable by a popularly elected legislature. In appear- 
ance, at least, all these changes indicate a remarkable degree of 
jKtlitical advance as compared with conditions in the past. 

Unfortunately, the impression conveyed by such a broad, 
Maaj simplified outline is not the whole truth and is 

rwtrtottoas ud therefore misleading It ignores those important 
•‘•'•fos'di provisions of the Act which are intended to 
operate as a vigorous negative force. In fact, the new 
constitution represents an ingenious blend of plus and minus, 
of addition and subtraction, of progress and regress The hand 
that gave has also tadcen away. To what extent the tuo forces 
working in opposite directions actually cancel each other and 
w’hat exactly is the nature and the size of the final remainder 
can only be revealed by experience 

The all-pervading Special Besponsibilities of the Governor 
ExpwtoBN ^d the Governor-General and the numerous re- 
ohoio wtU bs servations and safeguards affecting some of the 
tbs tost most vital aspects of the administration lurk c<m-< 

stantly behind in the constitutional picture, and may emerge 
at any moment to overwhelm the normal political routine. The 
Joint Parliamentary Committee 'emphasized that the'saf^scrds 
are not mere paper declarations, dependent for their vididity 
•on the good will or tiinidi^ of those to whom the real substanee 
of power is traDsfeired. It has been said that the Act ot l9^ 
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does not introduce in the provinces a system of limited monuchy 
but a system of limited ministiy. The Governor is not expected 
to retire into sublimated obscurity like the British monarch. 
His personality may prove an active force His will may come 
to be frequently pitted against the will of the electorate. How 
such conflicts Will end, to what extent the people will be able to 
have their own way, are questions w'hich can be answered only 
by time 

However, the e.\peuein‘t of three \ ears’ working of the new 
Deadlock In soheine which was inaugurated on 1 April 1937 is 
Ooagreu quite hopeful In the &^t election to the provin- 

pmineee legislatures held in accordance witii the 

provisions of the Act, the Congress Paity was able to secure 
a clear majority of seats in six out of eleven provinces. Its 
leaders were therefore invited by the respective Governors to 
form Mmistries The Congress, how'evei, demanded, as a con- 
dition precedent to the acceptance of the invitation, a definite 
assurance from the Governors that they would not exercise their 
special powers of interference so long ns the Ministers acted 
within the constitution As no «uch assurance was given, the 
majority party reiused to fonn the gotcminent and there was 
a deadlock. Interim Ministries were formed by the rainontv 
parties and they temporarily earned on government till a few 
weeks before the legislatures were due to be summoned for their 
very first session In other provinces, popular Ministries enjoy- 
ing the confidence of the legislature began to function from the 
very beginning 

52 THE VICEROY'S SrATEMENT 

In the niountirae, in .Tuh 1937, the Viceroy issued a lengthy 
Tlw Tkaray'i fuid coniprehensive stutenient to clarify the whole 
■tatement constitutional position and to explain how the new 
machinery was expected to work in its daily routine. He 
desired to remove misapprehensions and misunderstandings 
that had arisen in the public mind The following succinct 
summary is taken from the statement itself. It contams an 
authoritative pronouncement of the views of the Secretary of 
State, the Govemor-Gener^^ and the provincial Governors. 

‘The executive authority of a provmce runs in the name of 
the Governor: but in the ministerial field the Governor, subject 
to the qualifications already mentioned (in respect of Special 
Hesponsibilities) is bound to exercise that executive authority 
on the advice of Ministers. There are certain stnctly limited 
and clearly defined areas in which, while here as elsewhere the 
primary responsibility rests with Ministers, the Governor re- 
mains ultimately responsible to Parliament Over the whole of 
the remainder of the field Ministers are solely responsible, and 
they are answerable only to the provincial legislature. 
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‘In tiie discharge of the Governor’s Spe<dat Bssponsibihties, 
is opma to the Governor, md it is iiid^ inoamb^t on him, 
to act otherwise than on the advice of his Ministers if he con- 
siders that the action they propose wiU prejudice the minorities, 
or areas, or other intereste affected. The decision in such cMes 
will rest with the Governor, and he will be responsible to Parlia- 
ment for taking it. But the scope of such potential interference 
IS strictly defined and there is no foundation for any suggestion 
that' a Gbvemor is free, or is entitled, or would have the power, 
to interfere with the day-to-day administration of a province, 
outside the limited range of the respoasibiUties specially confided 
to him 

‘Before taking a decision against the advice of his ilinistere 
even within that limited range, a Governor will spare no pains 
to make clear to his Ministers the reasons which have weighed 
with him in thinking both that decision is one which it is incum- 
bent on him to take and that it is the right one He will put 
them in possession of his mind He will listen to the arguments 
they address to hirii He will reach his decision with full under- 
standing of those arguments and with a mind open to convic- 
tion In such circumstances, given the good will which we 
can, I trust, postulate on both sides, and for winch I catf on 
behalf of His Majesty's Government answer so far as Governors 
are concerned, coufiicts need not in nonnal situations be 
anticipated 

‘The design of Parliament, and the object of those of us who 
are the servants of the Crown in India and to whom it falls to 
work the provisions of the Act, must be, and is, to ensure the 
utmost degree practicable of harmonious co-operation with the 
elected representatives of the people, and to avoid m every way 
consistent wntli the Special Kesponsibilities which the Act 
imposes, any such clash of opinion as would be calculated un- 
necessarily to break down tho machine of government, or to 
result in a severance of that fruitful partnership between the 
Govenior and his Ministers which is Jhe basis of the Act, and 
the ideal, the achievement of which the Secretary of State, the 
Governor-General, and the provincial Governors are all equally 
concerned to secure.' 


§3 POPULAR MINISriHES IX OFFICE 
After the issue of this statement the Congress Partv decided 
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to accept oflBce, and the Government in eight 
provinces soon came into the hands of its leaders. 
It was found that, apart from the intrinsic 
difficulties and hmitations of tho Act, the Governors were, on 
the whole, working in a spirit of coniperation and goodwill with 
Mhusterfl, many of whom bad in the past actively participated 
in the struggle against a bureaucratic government and been 
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sent to ]ail lor sediticMi c»- civil disobedience. A ctisis did arise 
in February 1088 in tiie United Provinces and Bihar when the 
Ministries felt compelled to resign because the Govamors con* 
•cerned and the Govemor-Oeneral could not agree with them on 
the question of the release of pohtical prisoners. But even such 
a grave crisis was ultimately overcome by negotiation and ex- 
planation, and the Mmistries returned to duty after it was made 
clear that it was not the Governors’ intention to obstruct them. 
The same was true of the crisis that arose in Onssa over the ap- 
pomtment of a subordmate bureaucratic official as the Governor 
of the provmce After the withdrawal of the Congress Ministnee 
in November 1939, Mahatma Gandhi declared that the Gover- 
nors on the whole had ‘played the game’ It must also be said 
that the Ministers on their side endeavoured to remain withm 
the bounds of the Act and did not give any provocation to the 
•Governors to exercise their special powers. The cordiality of 
their mutual relations was publicly testified to both by the 
Ministers and the Governors 

The secret of the success of responsible or parliamentary 
strength ot government lies m the strength and effectiveness 

Mlulwrtes to of Ministers The strength and effectiveness of 

•Nqiia^bk Ministers depend upon the amount of support 

goveniinaiit which they are able to command m the legislature, 

apart from the personal calibre of the men who form the 
Cabinet A strong, well-orgamzed, well-disciplined political 

party which succeeds in capturing a clear majority of seats in an 
elective chamber naturally becomes a mighty force It reflects 
contemporary public opinion and is vitalized by the knowledge 
that it has a definite mandate from the pubhc to carry out its 
programme 

When the leaders of such a party, conscious of its enormous 
strength, are installed in office as Mimsters, it would be very 
difficult and also very imprudent for the Governor to try to 
domineer over them or to treat them with contempt A conflict 
with persons who have an overwhelming backing both in the 
legislature and in the nation would be really a conflict with the 
people at large. No head of a province can lightly provoke such 
a grave calamity. He would be unable to obtain any alternative 
government, and in the end the constitution would have to be 
suspended. 

After the estabbshment of popular Mmistries consequent on 
Thw# yean* the introduction of provincial autonomy, the whole 
•zperieBot atmosphere of provincial govenimeiit radically 
changed. For the first time in the history of British rule in 
India, the sense of an unbridgeable distance, a profound gulf, 
between the government and the people has vanished to a great 
extent. The Ministers are known and felt to be of the people, 
organically one with them, leading the country and also being 
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led hy it. That is the role placed by Ministers in responsible 
'deinocracies. 

In fact, ministerial programmes are being pursued vigocously, 
even though they often involve serious depazfaires 
Mtiiltysf tbs from the principles and practices of the <dd order. 
MlsiiUn There is dynamic activity in all respects. 
Questions like education, prohibition, tenancy, agric^ural 
indebtedness, rural development, industrial wages and disputes, 
etc., are being tackled with promptness and energy. Most of 
the political prisoners m British India have been set free under 
the orders of the provincial Mimsters, and a much more hberal 
concept of civil hberty has come to prevail ' Two striking in- 
stances may be cited to show that m provincial sub}ect6 the 
transfer of power to the people of the province is found to be 
real In 1938, the Bombay Mmistry, with the full support of 
the legislature, restored to their original owners all lands that 
were confiscated by the previous bureaucratic Government as a 
penalty for havmg paiticipated in the Civil Disobedience move- 
ments of 1930-2. .it about the same time, the Madras Ministry 
ordered the remotal of the statue of General Neill from its 
prominent pubhc siUiation m Madras. 

This quickened tempo in legislative and executive action idust 
R««uK of he attributed to the advent of provincial auto- 
proTincUl noniy Goternors and the Services do seem to 

sDtonomy realize the inherent strength of a Ministry 

commatKlmg immense popular confidence, and some salutary 
precedents in the opeiatioii of the new niochme do seem to have 
rrvstallized The Bihar and United Provinces crisis, already 
referred to, appears to have established the principle that wben- 
evei Ministers are prepared to take responsibility for the conse- 
quences of measures proposed by them, they will not ordinanh' 
be overruled by the tJovenior 

Unfortunately, since (he resignation of the Congress Ministries 
in November 1939, popular government lu seven provinces 
was suspwided and their legislotuies also were not functioning. 
In a large part of India the'*' was thus re-est.ablished the old 
system of bureaucratic rule This ahnoi n,.i,' situation continued 
till AprU 1946. 

In a speech deliveied in Bombay in rebruary 1939, Sir Roger 
Views sf tka Lomley, Governor of Bombay, raised ‘a part of 
Ooternor the veil which shrouds the mysteries of a Governor’s 

of Bombay life' ancl gave a glimpse of the working of the 
<‘onRtitutional machine The follow ms shoic summary of the 
speech will bo found ilium mating 

"On the Governor, 1 suppose, m (oriucr dajs lay the main 


‘ So for ts the 0ongr*"i8 province-: are ■■n,irned, ali this was true only 
as tong as the Miin»U*rs wire futii.tioii]ng 
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rMponsibility for iniiiatiiig the controlling policy. That is now 
the responsibility of his Ministers . • . and the most important 
service which the Oovemor can render ... is to ensure that that 
is a reality. 

‘There are, I think, some people who imagine, and some who 
would like to see, a continual struggle going on between the 
Gbvemor and his Ministers for control of policy. They are wide 
of the mark. These reforms would be meaningless if that were 
the case There are others, I know, who have not yet become 
accustomed to this change, and who look to the Governor to 
dehver them out of all their afflictions. I can assist . them by 
ensuring that their troubles are not overlooked, but the respon- 
sibihty for decision on their cases lies with my Mimsters, and I 
would not wish it to be thought otherwise. . . . 

‘Instead, therefore, of the contmual mterferenoe which was, 
in some quarters, feared would be the result of these [the Gover- 
nor’s] special [powers and] responsibilities, there is rather a con- 
tmual vigilance, watchmg to ensure that he should not be driven 
to use his powers, and this can lead to mutual co- 

operation , 

‘JTbe Governor] must preserve the spint m which the Con- 
stitution was conceived, which was the spirit of self-government 
he must be equipped to discharge the special functions laid 
upon him but without, as far as he can make it possible, 
duturbing that spirit, he has bis own contribution to make, if 
he can, to the success of government and he must remain 
impartial, a neutral in politics, not a protagonist ’’ 

It IS a tiuism of political science that a constitution cannot 
EatablishmeDt be judged merely by its language and external 
tt coorentiooi appearance An attempt has to he made to find 
out the reality of its actual working, the traditions which mould 
its operation, the social purposes it strives to fulfil, the wav 
m which the community reacts to its functional existence A 
constitution often grows and takes shape by the development 
of customs and conventions, as is amply evidenced by the 
example of Britain. It is to be hoped that the special powers, 
responsibilities, and reservations which abound in the structure 
of the Act of 1935 will be rendered a dead letter in actual practice 


‘ Tunes of Mta, 21 Feb 1989 
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XXXVIII. SUB-DIVISIONS OF THE PBOVINCE 
AND THEIR ADMINISTRATION 

It is proposed to give here a short description of the system 
DiTisini of administration in the proTince as disrinct from 

a pNiiMs the controlhng organization at headquarters. ^ 
Indian province comprises a vast area, very often as big as 
the area of some of the larger countries of Europe It would 
therefore be physically impossible to conduct its administrative 
business without further sub-dividing the area into smaller 
units and distributing Government authority amongst sub- 
ordinate officers, with a supervising agency above them There is 
great diversity of conditions in the provmces There is also 
‘^ome variety in the scheme of deceutrahzstion of authority within 
the provincial area Howeier, the District is the unit common 
lo all provinces. 

In some provinces, the Districts are grouped together into 
Th« Divlsim bigger units called Divisions for purposes of ad- 
ministration. In Bombay for instance there are three such 
Divisions, the northern, the central and the southern, with then 
headquarters in Ahinedabad, Poona and Dharwar respectiveh 
They follow, broadly speaking, the linguistic distribution of the 
province into Gujerat, Maharashtra and Karnatak In some 
provinces, though not in Bombay, there is what is known as the 
Board of Bevenue which functions m the capital It is the 
chief revenue authority in the province and forms an appellate 
court in rent cases 

At the head of each Division there ig an officei called the 
Tb* ConunU. Coiiinussioner, who is a senior member of the 

sloner and Indian Civil Service He is the principal advisor 

hit duties of Government as to the action to be taken on 

every proposal about district administration which has to go to 
Government from Collectors and from some other officers He 
IS also responsible for securing that the pohey of Government 
in various matters is fully earned out by Collectors and some 
■other officers. 

The Commissioner has relations with practically every de- 
partment of admmistration m his Division, though each operates 
directly imder its own chief In some cases his control is more 
effective than in others For example, though the Inspector- 
General of Police is the head of the police department and looks 
after its technical side, the Commissioner is responsible for the 
general police administration in his Division, either through the 
Distnct Magistrate or directly. Many important powers are also 
exercised by him in respect of municipalities, local boards and 
village panchayatfi. 



SUB-DIVISIONS OF THE PBOVINGE 841 

Th0 Coxomisaioner has also to hear appeals againsi the deci- 
skatt of the Colleoton in matters of land revenue, and against 
the orders of the District Magistrates with respect to idw main- 
tenance of law and order under the District Police Act. 

The District is invariably the unit of administration in all 
The PI st rlit provinces and is therefore of vital importance. In 
size the District vanes from province to province and even from 
place to place in the same province Its area varies from two to 
ten thousand square miles and its population from one to three 
million souls Its average size is given as 4,430 square miles 
by the Montford Report. Some of the bigger Districts exceed 
the population of Switzerland, or the area and population of 
Denmark. The officer m charge of the District is known as the 
Collector 

The Collector is the representative of the British Government 
Tte OsllMtw in the Distnct, representing the concentrated 
authority of British rule He is m touch with every inch of 
territory in the District through his subordmates, the Mamlat- 
dars and the village officials The Collector is much more than 
the head of the revenue department in the Distnct, and has been 
descnbed as the pivot on which the Distnct administration turns 
He is expected to supermtend the working of all the impoftant 
departments within his territorial jurisdiction, and thus serves 
as an agent for maintaining the efficiencj and coherence of the 
governmental machine as a whole He hag the dual capacity 
of Collector and Magistrate and performs a large number of 
functions of many kmds. 

As a Collector he is responsible for the collection of land 
revenue both on agncultural and on non-agncultural land in 
the District, and also forest revenue He holds abkari sales and 
issues licences to vendors of liquors and narcotic drugs like opium, 
and takes steps for preventmg smuggling It is his duty to 
administer the Watan Act, which deals with Inams, and to make 
grants of loans to needy agriculturists out of funds supplied bv 
Government. The Collector is in charge oi the treasury and is 
responsible for the ‘due accounting of aP nionevs received and 
disbursed, the correctness of the treasury returns and the safe 
custody of the valuables which it contains’ He has some 
powers in respect of local bodies like municipalities, local boards, 
and village panchayats 

As a District Magistrate, the Collectoi has both executive 
and judicial duties He is at the bead of all the magistrates in 
the District and has himself the powers of a first-class magistrate 
He can also hear appeals from the decisions of second-class and 
third-class inagistratM. In fact he is responsible for the admims- 
tration of the criminal law in the District It is the duty of the 
District Magistrate to maintain law and order in the District, 
and for that purpose he controls the Supenntendent of Pohce 
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in administrativ® mattiers. Hs also issuas licencei under Acts 
like the Arms Act and the Petroleum Act. 

The Collector is the district registrar, and as such oontrds 
the administration of the registration department. He has also 
to see to it that in matters of sanitation proper steps are taken 
by the local bodies, particularly on the outbreak of epidemics. 

Collectors and their staff are officers intimately known to the 
people, coming into constant contact with them for a hundred 
reasons, and are the vehicles for conveying the orders of the Gov- 
ernment to the people at large During a large part of the year, 
the Collector has to move out to the different villages in his 
District, supervising the work of his subordmstes and getting into 
direct touch with the people and the problems of admimstration 
He 18 the eyes, the ears, the mouth, and the hand of the Provin- 
cial Government within his District and serves as its geneial 
representative 

The organization of the eollectomte is ’so close knit, so well 
Varied natara established, and so thoroughly understood that it 
efUedatiaa bimultaneously dischmgcs an immense number of 
other duties with ease and efficiency Registration, alteration 
and partition of holdings, innnagenient of indebted estates, 
loanff to agncultunsts, settlement of disputes, and above all 
famine relief, are all matteis which are dealt with bv this 
agency’ The Collector is a ’stionglv indnidiuilized worker in 
every department of rural economv’ Sir John Stracbey said 
that because the Collector was the representatue of a paternal, 
not constitutional, government he had to perform a large numbei 
of functions connected with a vanety of departments like police, 
jails, municipalities, roads, education, sanitation, dispensaries, 
local taxation and so on ‘He should be a lawver, an accountant, 
a financier, a leiuly writer of State jiapers He ought also to 
possess no mean knowledge of agriculture, political economy and 
engmeenng ’ He is directed to keep himself informed and to 
viatch the operation of everything that passes in the District 
‘The vicissitudes of trade, the state of currency, the administra- 
tion of civil justice, the progress of public works’ must engage 
his attention as much as protection of life and property and 
mamtenance of peace 

In short, the Collector of the District m the most important 
Impertanee officer in the bureaucracy of India because of the 
of hit offlee first-hand personal knowledge that he has the 
opportunity to acquire about the people and problems of his 
District He is in the closest possible touch with the realities 
of the situation He enjoys a large measure of local independence 
and initiative. On his resource, efficiency and presence of mind 
depends the smooth course of administration in the District 
Officers trained as Collectors in the vanoiig Districts of a province 
and who have therefore acquired the most valuable personal 
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«xi>erience and knowledge of the countr7 with the govenunent 
of which thej are entrusted, are raised to the offices of 
Commissioners and Executive Councillors, and some to those of 
provincial Governors. 

The capital city of the X>istrict is the Collector’s head- 
<Othsr offiean quarters Here are stationed the heads and the 
offices of various specialized departments which have to func- 
Mou withm the area of the District. Establishments for irriga- 
tion, roads and buildings, agriculture, industries, factories, co- 
operative credit, and medical relief, exist with their heads in 
most of the Districts to perform the special functions assigned 
to them The District Judge, the Executive Engineer, the Civil 
Surgeon, the District Supermtendent of Pohce, the Assistant 
Eegistrar of Co-operative Societies, are all officers who ere the 
heads of their respective departments m the territorial jurisdiction 
of the District They are controlled by their own departmental 
.supenors, but the Collector has a considerable voice in regard 
to their administiation They have been compared to different 
'•ets of stiinga connecting the Government with the people Their 
policies are influenced in a larymg degree by the head of the 
District He is always there in the background ‘to lend his 
support or, if need be, to mediate between a specialized se*rice 
and the people’ 

The District is further split up into smaller divisions These 
Pfxnt ettietn sub-divisions are under Prant officers who are either 
*nd MsinUt- junior members of the Indian Civil Service called 
\>sibtunt Collectors, or members of the Provincial 
Scr. ne st 'h'd Deputj -Collectors The general revenue and magis- 
reria! clinrge of the sub-division 13 vested in the sub-divisional 
■ iffioer, subject to the control of the Collector, .\rrangementb 
witliiii the division varj in the different provinces. In Bombay, 
the District is -iili-ilivided into talukas, each of which has as its 
head an officer known as the Mamlatdar He is to the taluka 
what the Collector is to the District, though in a dimmutive 
measure He has revenue and magisterial powers and has to 
-upervisc the working of the administration within his area 
He has also othei diverse duties In fact, he is practically the 
geneial administrative officer of the Government in the ar«a 
given to his care, namely the taluka 

Lastlv, at the basis of the sjstera comes the Jmhan village 
VillAft with its organization of great antiquitj still finding 

vfniilifai a place m the new svstem with certain necessary 

moddii atioii'' The headman, called the Patil or Patel, is 
the chief oftitcr lu the village and is lesponsible for the collection 
uf revenue and the mamtenance of peace in the village He bw 
the assistance of a talati or village accountant, who has to 
keep the village accounts, registers of lioldings and, in general, 
all lecordh of land revenue. The village watchman is the rural 
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pi^ioeman. Most of offices were formerly hereditary aad 
continued to be so till recently The tendency, however, of 
nuxlem times is to abolish Oie principle of heredity and to 
substitute a competitive test. The hereditary character of the 
kulkami’s or accountant’s post has already disappeared and 
perhaps other posts may follow suit 
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§1 IMPORTANCE OF LOCAL INSTITUTIONS 
Local mstitutious are an important part m the structure of 
Gcnmment » modem state. Some of the moat vital and ob- 

moat ertata vious benefits of social hie are obtained througlv 

go«d oonditioDs them It must be remembered that government 
***• 18 an instrument for the preservation and welfare 

of human society After all, what is the end and purpose ot 
all the complex political apparatus which civilized man has 
developed and is still developmg’ It is to bring about the 
moral and material happiness of the community, so that life can 
signify energy, joy aud growth even to the meanest citizen 
The constituents of this happiness m terms of visible utiBfeies- 
and services are not difiicult to enumerate. They haie reference 
to the actual routine of daily life 

For example, supplies of unadulterated milk, ghee, butter 
Kinds of and other food-stuffs, plentiful filtered water for 
Mclsl utiUtios drinking purposes, an eflective drainage sjwtem 
aud other conservancy arrangements, healthy residential 
((uaiters with clean and cheerful suiToundings are important 
factors which contribute to public health and comfort Primary 
and vocational schools, libraries, museums, gymnasiums, swim- 
nung tanks, public parks and gardens, free medical dispensaries 
aud hospitals, smooth and spacious roads, quick transport by 
bus aud tram, fire engines, cheap gas and electricity service— 
these are amenities which make life attractive and worth living 
They represent the fulfilment of organized human existence 
Yet it will be easily realized that m spite of their great nation* 
al importance these subjects cannot be properly lulmimstered 
by the central authority of a nation. They are essentially local 
in their concept, local m the territorial extent of their utility 
iind operation, and can best be managed bv the people who are 
directly affected by the nature of the management It is for 
this reason that institutions like municipalities and local boaixls 
have come into existence lu all advanced countries. They are 
elective bodies, and are invested with the powers of taxation, 
action and decision in respect of a specific sphere of goveni- 
mental activity. 

S2. GROWTH OF LOCAL INSTITUTIONS IN INDIA 
Ijoeal institutions of some kind have always existed in the 
social fabric of India, They fonned an integral part of the 
ancient Hindu polity, and also continued to function in Muslim 
times. However, municipalities, local boards and village pancha- 
yats as they are found today are the tieatioc.b of British rule 
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The Presidency towns of Madras, Bombay and Calcutta had 
History of municipal government from the early day? of the 
mnnieipslidos East India Company. In 1850 an Act wm passed 
in Bombay which provided that a municipal agency should be 
established in any town or suburb if the residents asked for it 
A step forward was taken in 1873 when the principle of election 
was permitted. But it is with Lord Ripon’s name that the 
•establishment of local self-government in a hberal measure is 
associated In 1882 his Government issued the famous 
Resolution, which has guided municipal legislation m all the 
provmces ever since 

The mam points in Lord Ripon’s reform were that in muni- 
Ripon’t cipal bodies non-ofl5cials should preponderate, the 

reforms system of election should be widely introduced, 

the chairmen should be non-official, that local bodies should 
haie adequate resources and that Government control over them 
should be reduced The object was declared to be ‘to advance 
and piomote the political and popular education of the people 
<ind to induce the best and most intelligent men in the commumtv 
to come forward and take a share in the management of their 
own local affairs, and to guide and tram them in the attainment 
of that important object’ 

The Bombay Government passed an important Act in 1884 
to give effect to these principles Another Act was passed in 1901. 

.^fter the recommendations of the Decentralization Com- 


DcTClopmcDt 
up 4e tb« 
Hratford 
Reforms 


mission of 1909, the Goveniinent of India issued 
an important Resolution in 1915 enunciating their 
policy of jirogressive reform of local bodies Soon 
theieafter Mi Montagu s famoiis Declaration was 


made m Parliament, and the Goveniinent of India followed it 


lip in 1018 with anothei Resolution rffirming the necessity of 
lemoviiig all unnccessaiy official control over local institution'’, 
making them as lepresentative ua possible and giving them 


powers that were real and not nonnniil Executive action vvas 
taken in 1920 to iniplemenl these principles, when the franchise 


was lowered and the nominated element was fixed at not more 


than one-fifth of the total number of members of a municipality 
Local self-government became a Provincial and Transferred 
ChaagM subject after the Montford Refonns, and all the 

therc^ter Provincial Governments displayed great zeal for 
the progress of local institutions Many Acts for this purposi' 
were passed in Bombay between 1921 and 1937 In 1924 the 
right of vote was given to women, and on the whole the 
fjonstitutions of mumcipal bodies were liberalized during this 
perioil A large percentage of the population secured the fran- 
chise and the powers of municipalities were increased. After 
the intrcxiuction of provincial autonomy the subject received 
further attention from the Mimstries, and the Bombay legislature 
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passed m. 19S8 an important amending Act called the Sombay 
District Municipal and Municipal Boroughs (Amendment) Act. 
The main reform that it introduced was to abolish the eystem 
of nomination of members. 

Local Boards are bodies which look after local affairs m rural 
HUtorf rt areas No such boards existed m Indjja up to 1870, 
Local Boards ui which year the District Local Fund 
Corninittees were established The decentralization scheme of 
Lord Ma;yo pointed to a possible advance m the scheme After 
Lord Ripon’s Eesolution of 1882, the Bombay Government 
passed an Act m 1884 by which a local board was established 
for every District and also one for each taluka The Collector 
was to be ex officio president, and the number of elected mem- 
bers was to be not less than one-half of the total number of 
iiieiiibers 

The position was reviewed in 1915, and, as the condition of 
the Boards v\as found to be unsatisfaetoiy . certain changes were 
made The number of nomiuated ineinbers was reduced, and 
in some selected Districts noii-olhcials were appomted as presi- 
dents The Bombay Local Boards Act was passed in 1923. It 
fixed the elective element at a minimum of three-fourths of the 
total number of membeis and enlarged the franchise con^der- 
ablj The Act of 1938 abolished the system of nomination 
altogether and made all seats elective. 

By the Act of 1935, the Bombay Government was empowered 
Taluka Bauds to abolish taluk.i Lev al Boards whenever they 
considered it necessary in the iiiteusts ot the public to do so 
In the exercise of this power those hoards wcie abolished m 1938 
It was found by experience that the oiilv body which could 
function efficiently for the whole area of the District was the 
District Board, and that the small organization for i taluka 
<-ould liave no eflfective resources or powers left to it 

The village has been the jininary territorial unit .->1 govern- 
VUlage ment orgamzatimi in India from niKieiit times 

•aniUrj Even today, about uinetv per cent of the Inoian 

MRunitteas people live in villages Through all the ■< leissi- 
1 tides of India’s political life, tlie village has maintained its 
position intact to a great extent In the opinion of some eminent 
writers it has served to conseive the vitality o'' the Indian 
nation Village communities m aiiount days weie in many 
respects self-governing and weie nm mueli affected bv the laws 
passed by the central authority 

In Bombay, after the advent of the Biitish lule, village 
sanitary committees or boards were tnst foimed bv an Act of 
1889. It was amended in 1931 The>e laxlies have no power 
to impose taxes but may raise voluntary siibscriptions and receive 
contributions from the District Boards They are expected to 
help in improving the sanitary condition of the village. A 
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board cOTisiats of not less than seven menibezSi as tiie OoUeotor 
may direct, and of these not less than two-tlurds Dsutt be etoetad* 
It is expected that these vdlage ooinmittees Md boatds, as also 
the notified area committees, will be transformed in the near 
future into mumcipalities. 

With the paesmg of the Bombay Village Panchayat Act in 
Tillage 1920 the first step was taken in introducing self- 

panehayats government m the village As its working was 

not found to be satisfactory, further inquiries were made and 
another Act was passed in 1933. Panchayats were to be brought 
into existence on demand from the villagers, the franchise was 
extended to women, increased powers of taxation were conceded 
to these bodies, and they were permitted to try certain civil 
and criminal cases of a potty nature Almost all the members 
were elected, though the patel was there ex officio and the 
Collector could nommate not more than two members The 
panchayat was lequired to perform for the village those duties 
which municipalities performed for cities, and it could levy taxes 
on houses and lands, fairs and festivals, sale of goods, octroi, 
marriages, etc By the Village Panchayat Act of 1939 provision 
has been practically made for adult franchise, and every village 
with* a population of 2,000 and more must have a panchayat 

CONSTITUTION OP MUNICIPALITIES AND 
LOCAL BOARDS 

There are three types of municipalities in the province of 
Thres types of Bombay The first is represented by what is 
munUipalittes know n as the municipal corporation which functions 
for the citv of Bombay Similar bodies exist for Madras and 
Calcutta These are big cities and are given special treatment 
in view of their unportance Separate Acts are passed by the 
provincial legislature to prescribe the constitution, functions and 
powers of each one of these corporations Their presidents are 
called Mayors 

The second type is represented by what were formerly known 
as city municipalities, and are now called liorough municipalities. 
They function for cities the population of which is not leu than 
15,000, and are governed by the Bombay Municipal Boroughs 
Act of 1925, as amended subsequently several times, the latest 
amendments bemg passed by the legislature in 1938 and 1939 
The number of borough municipabties is 28 at present. 

In the third type are included municipalities of the smaller 
towns which have the right of having a municipality of their 
own They are governed by the District Municipal Act of 1901 
which has been amended several times subsequently, the latest 
amendments being enacted by the legislature in 1988 and 1089 
The number of such District municipalities is 101 at present 
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For tiw rural area of every District there is established s^pi8> 
IHsMit Bsafit tnct Local Board. The constitution, functions and 
powers of these bodies are prescribed by the Bomb^ Local 
Boards Act of 1923 as amended subsequently by several measures, 
the latest amendment having been effected m 1989. The number 
of these local boards is 20 at present. 

The total number of members of a mumcipality or a DiS' 
MemlMn tnct Board is to be detennmed by the Provmcial 
(iovemment from tune to tune and it vanes according to the 
size and population of the area concerned. All the seats in these 
bodies are now elective, the system of nommation havmg been 
uboiished m 1938 They elect their own presidents from among 
themselves and similarly elect vice-presidents 

'i'he franchise for election to local bodies is now fairly low 
FrancUH For instance, in borough mumcipahties, the right 
to vote IS conierred on those citizens who occupy as owners or 
tenants a house of which the aunual rental value is not less 
than Be. 12 or the capital value of vrhich is not less than Bs 200, 
and on all those who pay any tax other than octroi, toll, or a 
tax on vehicles and animals plymg for hire In the case of a 
District Board, all the residents of the District who are voters 
at elections to the Bombay Legislative Assembly, and also those 
who are assessed to any tax imposed by the board other than 
octroi or toll, are given the right to vote at the board’s election 
It has been estimated that according to this franchise, 21 per 
cent of the municipal population and 9 per cent of the population 
m the local boaid areas enjoy the nght to %ote If adult franchise 
is introduced this percentego will go up to 

All the members of a niuniiH)olity or local board constitute 
The general what is known as its general body, which discusses 
body and decides all questions of policy and important 

details in regard to municipal ndniimstration and problems In 
the genenil body are vested the powers of passing the budget, 
imposmg taxatiou, voting expenditure and making rules and 
regulations whith have to be obeved by the citizens It 
represents the people withm its jurisdiction and is the primary 
democratic body lu the organization of the state "What the 
legislature is in the vvoikmg of the Provincial Government, the 
general body of a municipality or District Board may be said to 
be m the working of local government 

For the convenient transaction of business and efficiency of 
Committeu supervision, the general boily of a nuuiicipality or 
local board is peimitted to appoint various committees composed 
of its own members The most impoitant of these is the stand- 
ing committee, which exercises general control over and takes 
the initiative in respect of the conduct of the municipal machine. 

For carrying on the work of local government a trained and 
capable admmistrative staff is required. Municipalities and local 
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boards are therefore allowed to appoint officials like the ohief 
SiMntiTe officer, the engineer, the health officer, the officer 

•RW^ who looks after education, and so on. These are 

assisted by a large number of inspectors, accountants, clerks 
and menials In the case of Bombay, Madras and Calcutta 
the chief officers are called municipal commissioners and they 
are generally senior members of the I C.S They are appointed 
by the Provincial Government except in Calcutta, where the 
appointment is made by the corporation itself Otherwise, the 
executive of a municipality or a local board is now appointed 
and controlled by those bodies themselves 

§4 FUNCTIONS AND SOURCES OF INCOME 

The functions of local institutions like municipalities and 
ObUgaterj local boards are divided into two classes, obligatory 

fuietioiis and discretionary In the former category come 

the duties of hghting public streets and places, watering public 
streets and places, cleansing public streets and places, removing 
noxious vegetation, extinguishing fires, regulating or abating 
offensive or dangerous trades, acquiring and maintaining places 
for ,the disposal of the dead , constructing, altermg and 
maintaimng public streets, markets, slaughter-houses, drains, 
privies, washmg places, dnnking fountains, tanks, wells, etc , 
obtaining supply of water, registermg births and deaths, public 
vaccmation, establishmg and maintaining public hospitals and 
dispensanes, establishing and maintaining primary schools, etc 

Among the discretionary functions may be mentioned the 
Disentienar; lajing out of public streets, constructing and 
functions nuunliuning public parks, gardens, libraries, iniise- 

ums, lunatic asylurub, rest houses, dharmsalas and other 
public buildmgs, taking a census, making a survey, payment 
of saianes and other monetary charges incidental to the 
maintenance of any court of a stipendiary or honorary magistrate , 
maintaining a fami or factory for the disposal of the sewaga, 
and any other measure likely to promote public safety, health, 
convenience or education. The functions of local board! are, 
of course, mainly concerned with objects of rural importance 
and rural necessity 

The enumeration of the above lists will make it clear that 
TIm for municipalities or local boards are entrusted with 
iacal Mif- duties which can best be performed by local 
gorommeiit bodies Local self-government is, in fact, a 
process of political devolution. The principle which underlies it 
involves the conception of local autonomy. Both in the larger 
interests of the State and in the narrower interests of the local 
area and its population, the delegation of powers and freedom 
to local bodies is considered to be desirable. It secures efficiency 
and economy of administration. ,What is more important, it has 
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an excellent educative effect, inaBmuch as it supplies a trsuning 
ground for politicians and public workers. The conseiousnesa 
of liberty and the sense of responsibility and personal interest 
in the management of administrative affairs are moral inSuences 
in themselves. 

It will be observed that District Boards are not called upon 
to perform exactly the same duties as municipalities m cities, 
though on the whole the nature of the two duties is the same. 
The District Board looks after the rural area of the District, 
the municipality is concerned with the urban limits of the city 
The needs of the two may be shghtly different, for mstaiice, the 
maintenance of public roads for communication between village 
and village may be a more onerous duty for a Distnti Board 
than the maintenance of streets in the city Still, after allowinc 
for the variation in the importance of particular items, the func- 
tions of municipahties and District Boards will be found similar 
to a great e.Ytent. 

In order to enable them to incur the expenditure that would 
SwiMM of be involved m the pei-formance of their duties, 

iBMme powers of obtaining income by means of taxation 

and fees must be allowed to local bodies Taxes can be levied 
upon and fees collected from the specific areas demarcatdfl as 
belonging to the municipality or the Local Board Their 
jurisdiction is precisely defined The kinds of taxes which 
local bodies can impose are as follows (i) A rate on buildings 
01 lands or both, (ii) a tax on vehicles, (ui) an octroi duty on 
goods or animals or both, (iv) a tax on dogs, (v) a special sanitary 
cess on private latrines, etc , (vi) a general or special water rate, 
(vn) a lighting tax, (vui) a tax on pilgrims, (ix) a tax upon 
drainage, (x) general sanitary cess, (xi) a special educational tax, 
(xii) terminal tax, (xm) toll on vehicles 

In the case of local boards, the most important souice of 
income is the cess upon land It can be collected at a rate of 
up to two annas in the rupee along with land re\enue Most 
sources of income that are available m a populated city are not 
available in rural areas and villages, and therefore a special 
source of income has to be devised for them. The imposition 
of local rates upon lands for local purposes is the most satisfac- 
tory method of giving income to the District Boards The rates 
are collected by the same agency which collects land revenue for 
the Government, and the District Boards are not required to 
spend any large amount of money for the machinery of collection. 
The board can also levy tolls, profession taxes and a cess on the 
water rate charged by the (Jovemment to irrigated lands. 



XL. JUDICIAL ADMINISTBATION 

§1. IMPOBTANCE OF THE JUDICATURE 

Tbe judicature forms an integral part of the oi^ganization of the 
Oawdtu of state. Its chief importance lies in the fact that 
••Ijk privileges it is specially charged with the duty of preserving 
and protecting those liberties, privileges and rights which the 
*itate itself confers upon its individual citizens. There are two 
possible dangers of invasion on that civic assurance A private 
citizen may act contrary to law and endeavour to assert his 
superiority against a weaker victim Or the same crime may 
be committed by officials of the state. Justice must be fully 
vundicated in both the cases It is tbe function of the judiciary 
to study the law, to interpret it and to see that it is correctly 
applied. Judicial commands must effectively prevail even against 
the highest authority of the state or the most wealthy classes of 
its citizens if it is proved that they are guilty of illegal action 
Such a guarantee constitutes one of the best safeguards for the 
preservation of human civilization 

It is therefore of the utmost importance that judges are men 
XjtulitiM of supreme integrity, of a fearless disposition and 
required in thoroughly independent and impartial in their 

a judge outlook They mu''t also be profoundly learned 

m law and widely experienced b the affairs of men and the 
world A capacity for cold, logical reasoning and also a 
sympathetic, human insight must be found mingled m their 
temperament An attempt must be made by the state to dis- 
cover persons of these requisite qualities and to create for them 
an atmosphere of judicial dignity and detachment, so that the 
danger of their being polluted by corruption of any kind is 
reduced to the minimum A judge has bwn regarded as a vert 
venerable person in the social Me of all countries from very 
early times. 


§2 HISTORICAL 

Theie were elaborate judicial arrangements, according to 
the conceptions of those days, made by Hindu and Mussalraan 
rulers m different parts of the country before the advent of 
British rule. The evolution of tbe present system must of course 
be traced to the early days of the East India Company 

There was no possibility of that body possessing large judicial 
Early Chsrtm powers during the carher half of their existence, 
when their mission and objective were purely commercial The 
incorporating Charter of Elizabeth had allowed the Compan' 
■to impose pains and penalties in order to exact observance of 
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the orders that they might issue to their serraots. A proviso 
tvas added that the laws and punishment must be reasonable. 
This, of course, was purely a departmental power lor enforcing 
■discipline in the afiairs of a commercial corporation. 

I%e Charter of 1661, granted during the period of tha Bes> 
itoration, empowered the Covemor and Council of each factory 
to judge the servants and subjects in all causes, civil and crimin- 
al, according to the laws of England. The Prendency of Madras 
decided to utilize the power thus granted, and appointed its 
Governor and Council to sit as a High Court for serious cases 
within its territory. 

In 1669, when Bombay was granted to the Company by the 
■Crown of England, provision was made to form two Courts of 
judicature, the inferior one consisting of a civil officer assisted 
by two Indian officers and having limited jurisdiction, and the 
Supreme Court consisting of the Deputy-Governor and the 
Coimcil whose decisions were final. It appears that this was a 
temporary measure. 

By a Charter granted by James II in 1687, power was given 
to constitute a niuiucipality at Madras. The Mayor and tiie 
Aldermen were to be the Court of Record with power to try 
civil and cnminal cases. Similar mstitutions were established 
in Bombay and .Calcutta in 1726. The Mayors and Aldermen, 
as in the case of Madras, were to constitute the Mayor’s Courts 
with civil jurisdiction, subject to appeal to the Supreme Court 
)f the Governor or President and Council. In cases concerning 
sums exceeding Rs. 400, the appeal lay to His Majesty-in- 
CoUlK'll 

The Governor and Council were constituted Courts of Oyer 
and Terminer' for the trial of all offences except high treason 
European settlers in India did not submit to the indigenous laa . 
It was assumed that they had brought their own legal system 
with them At first, the tendency of the Enghsh was to make 
their laws public and to apply them to all those Europeans and 
Indimis who were residmg within the Company s area in any 
of the three presidencies. But the Charter or 1753 expressly 
excepted from the jurisdiction of the Mayor’s Courts all suite 
and actions between native Indians onlv. Later measures stdl 
further restricted the scope of the English law. 

The Regulating Act of 1773 took the important step of con- 
Tbe Regnlat' stituting the Supreme Court of Judicature in 
ing Aet Bengal, which remained substantially unchanged 

up to 1862. It was to consist of a Chief Justice and four puisne 
judges, all nominated by the Crown. It was vested with all 
sorts of jurisdiction, civil, criminal, admiralty, ecclesiastical, and 
so on. Its jurisdiction in civil and criminal cases extended to 
all subjects of the Crown in Bengal, to persons in the service of 

' Coorta to hew and to determine. 

23 
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the Company, and to any other persons who agreed in writing 
to submit themselves to the Court. » 

The history of the unseemly disputes between Warren Hast- 
ings, the QovetnOT-General, and the Supreme Court is well known. 
The vague nature of the power of the Court gave rise to the 
question as to who was paramount, the Governor-General or the 
Court. The extent of the Court’s jurisdiction was not clearly 
defined and it was not known whether all Indian inhabitants 
in the Company’s dominions were or were not included within 
it The conflict grew so mtense that it had to be ended by an 
Act of Parhament 

The Amending Act of 1781 declared that the Ghsvemor- 
General and Council were not to be subject to the jurisdiction 
of the Court for acts done in their public capacity, nor were 
landowners or farmers or pensioners, only because they resided 
in the Company's territories In the case of the citizens of 
Calcutta, the Hindu and Mohammedan laws were respectively 
applicable in the case of Hindus and Mohammedans, and that 
of the defendant party in cases where the plaintiffs and defendants 
diSered in religion The civil and religious usages and customs 
of the Indians were to be observed The provincial Courts, 
both civil and cnminal were specially lecognized as established 
by the Governor-General 

The Mayor’s Courts at Madras and Borubin remained as 
they were until 1797, in which yeni they were superseded by 
Recorder s Courts Finally, Supreme Courts on the Bengal 
model were established in Madias and Bombay in 1800 and 
1823 respectiveh 

There had, of couise, existed in India an indigenous system 
The lyetein nt judicial organization and of the application of 
under the law The Mussalrnun system of government was 

Mmilms based on the combination of all authorit.y, judicial, 

fiscal, and military, in the same hands The Nabob was the 
Viceroy sent by the Delhi Emperor to govern distant provinces. 
He had two capacities As Diwan he collected revenue and 
supervised the administration of civil justice As Nazim he 
exercised criminal jurisdiction and controlled the police Below 
the Nabob, the zamindar (or farmer of revenue) exercised civil 
and criminal jurisdiction. There were also special criminal 
courts, the highest presided over by the Naib Nazim and the 
others by judges who were designated Faujdars The criminal 
law that was applied was exclusively Muslim, the civil law, 
either Hindu or Muslim as the case might require. The Diwani 
transferred to the East India Company the function of revenue 
collectiouB and civil justice, the Nizamat being held as before by 
the Naib. The officials who conducted the business in botli 
branches continued to be Indian. 

.With the declaration of the Directors in 1771 of their inten- 
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tbn to stand forth as the Diwan and take npcoi themselves the 
WafssB direct mani^ement of revenues, Warren Hastings, 
H a rtliif i the Qovemor of Bengal, placed the entire 
administration of justice as well as the collection of lelbnue 
under the supervision of English officers. 

Over each District was placed a Collector assisted by an 
Indian Diwan. The Collector and Divran constituted the court 
of civil justice called the Diwani Adalat. In each District was 
also created a faujdari Adalat or a criminal court consisting of 
a kazi, a mufti and two maulvis with whom the Ccdlector sat 
merely to watch the proceedings. 

The appeal from the Diwani Adalat lay to the Sadr Diwani 
Adalat at Calcutta, which was composed of the Governor and 
Council assisted by Indian officers The Criminal Appellate 
Court was known as the Sadr Nizamat Adalat. It was composed 
of a darogha, a mufti, a kazi and a maulvi, all appointed in the 
name of the Nazim. The court was first placed in Calcutta, but 
was later on lemoved to Murshidabad Begulations for the 
procedure of these courts were formed by Warren Hastmgs, and 
they are descnbed as being the first attempt at English legislation 
in India 

In 1774 judicial business was separated from that of revenue 
collection and different officers were appointed to look after 
each Indian Amins were appointed for the administration of 
civil justice In 1780, sixteen courts of Diwani Adalat were 
created and each was placed under the charge of a covenanted 
civilian styled the Superintedent In 1781 Parliament expressly 
gave its recognition to the provincial Courts of the Company in 
the Amending Act of that year The Governor-General-in- 
Couneil was authorized to frame regulations for the provincial 
Courts 

The ad\ent ot Lord Cornwallis effected considerable changes 
OomwsUli in the judicial administration The Sadr Nizamat 
Adalat was re-transferred from Murshidabad to Calcutta in 1790 
It was to consist of the Governor-General and Council together 
with the kazi and two muftis In 1793 four Courts of Circuit, 
each composed of two or three convenanted civihana and 
assessors, were formed to transact ordinary criminal business 

In the case of civil justice, the separation between the duties 
of a CoUectiH: and those of a judge was finally effected. Corn- 
wallis wrote: ‘Individuals who have been aggrieved by revenue 
officers in one capacity can never hope to obtain redress from 
tiiem m another ’ The purely judicial powers of the Collector 
were now vested in the civil judge Twenty-six civil judges in 
all were appointed. 

Appeals from the civil judges lay to the four provinciad Courts 
of Appeal, which were identical with the four Courts of (lireuit 
entnisted with otdmary criminal jurisdiction A further (q^peal 
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from these lay to the Sadr Diwani Adalat, tliat ia Rie mttri) {tam- 
ed by the OoTemor-General and Counc^. The newly oreiatod 
cml judges were also endowed with magisterial powers and o6uM 
hold pteiuninary inquiries into unportant criminal cases and 
determine unimportant ones. 

The two Appellate Courts, the Sadr Diwani and the Nisamat 
Wellesley and Adalat of Calcutta, were re-modelled in 1801 dnr- 
Bentliidi ing the administration of Lord WeUesley. Instead 
of consisting of the Governor-General and Council they came 
henceforth to be composed of three or more judges selected 
from the covenanted service. Lord William Bentinck aboUshed 
the provincial Courts of Appeal, which bad grown extremely 
notorious on account of their dilatonness. In his time also full 
criminal jurisdiction was conferred upon civil district judges 
under the style of Sessions Judges, and the magisterial au&onty 
formerly exercised by the civil judges was t^sferred to the 
Collector. This measure hag b^n described as retrograde in 
character maamuch as it went against the principle of separation 
of executive and judicial functions 

Inferior courts of civil jurisdiction outside the Presid^cy 
Liswer MurU towns had been established by Lord Corhifallis. 
They had a limited jurisdiction They were called Courts of 
Native Commissioners Lord William Bentmck in 1881 created 
a new grade known as Principal Sadr Amins, whose jurisdiction 
was afterwards made unlimited in respect of value These were 
later on transformed mto subordinate judges in 1868. Similar 
inferior courts of civil jurisdiction within the Presidency towns, 
after passmg through different phases, were finally shaped into 
the Small Causes Courts which have contmued to function in 
that form to the present day. 

The Indian High Courts Act of 1861 empowered the Queen 
Indiao High to estabhsh by letters patent ]^gb Courts of Judi- 
Cearts Act cature m Calcutta, Madras and Bombay. The old 
of 1801 Supreme Courts and the Adalat Courts were 

abolished. Each High Court was to consist of a Chief Justice 
and not more than fifteen judges, of v’hom not less than one- 
third were to be hamsters and one-tbird to be members of the 
In^an Civil Service. They were expressly given superintendence 
over, and power to frame rules of practice for, ^ the courts 
subject to their appellate jurisdiction. Power was given to 
establish a similar court in the North-Western Provinces, which 
was done in 18^. In the same year, a Chief Court was 
established in the Punjab under an Act of the Indian legislature. 

The simplification of law was attempted by the issuing of uni- 
form codes, both civil and criminal. The former was published 
m 1869, the latter in 1860 and the Penal Code in IMl. The 
Indian legislature now regulates the oonstitutionM jurisdiction 
of the ordinary civil courts. Between 1866 and 1878 Ciiril Courts 
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Acts were passed for each of the ten provinces, establishing a 
generally imiform system. The regulations of the Criminal 
Procedure Code of 1872 have made the constitution of the 
criminal courts uniform throughout the country. 

The Indian High Courts Act of 1011 raised the msodmum 
Indian High number of judges in a High Court from fifteen to 
Conrts Act twenty and gave power to estabhsh High Courts 

•t iWl as need arose, m any part of India Power was 

also given for the appointment of temporary additional judges 
by the Governor-General-in-Council. Under powers obtained 
under this Act, High Courts were established at Patna, Lahore 
and Bangoon. 

After dealing with the history and growth of judicial organi- 
zation m India, it is necessary to proceed to a description of its 
existing condition. The Federal Court has been described 
already ' We have now to describe the organization m the 
provinces 

§3 ORGANIZATION IN THE PROVINCES 
Tire High Courts 

^t the head of the judicial organization in the provinces 
Their stand the Indian High Courts These bo^es were 

aempMttiea first created by the Act of 1861 and their consti- 
tution, powers, salanes, leave, etc , are now prescribed by 
sections 219-81 of the Act of 1935 Every High Court is 
composed of the Chief Justice and other judges, the maximum 
total number in each court, besides the Chief Justice, being 
fixed as follows Madras 15, Bombay 13, Calcutta 19, Allahabad 
12, Lahore 15, Patna 11, Nagpur 11, Oudh Chief Court 5; Smd, 
one Judicial Commissioner and five Assistants AH judges of a 
High Court are appointed by His Majesty The Govemor-General- 
in-Council may appoint additional judges, having the same 
status and powers as permanent judges, for a period of not more 
than two years. The judges must be either hamsters of England 
and Ireland or advocates of Scotland of not less than five years’ 
standing, or members of the Indian Civil Service of not less than 
ten ;n ears’ service, at least three ot which haie been spent as 
District Judges or officials in Judicial service of a grade not less 
than the grade of a subordinate judge of at least five years' 
hervice, or pleaders of an Indian High Court of not less than 
ten years’ standing A judge can hold office until he attains 
the age of sixty years 

The salaries, allowances, leave, pensions, etc , of High Court 
Tfceir laisrtes Judges are fixed from time to time by His Majesty- 
ui-pounojl. All this expenditure is charged upon the revenues 
of the province and is not votable by the legislature. The 

‘ Chapter XXV^ pp 210-12 
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following amounts of salary per year have now been prescribed. 
Chief Justices of Calcutta and Nagpur, Bs 72,000 and 
Bs 50,000 respectively, Chief Justices of the other High Courts, 
Bs 60,000 each. Judges of all the High Courts and the Chief 
Judge of Oudh, Bs. 48,000 each. Judges of the Oudh Chief Court 
and the Sind Judicial Commissioner, Bs 42,000; Judges of the 
Nagpur High Court, Bs 40,000 

ITie jurisdiction of the High Courts is extremely wide, com- 
Thair pnsmg as it does both original and appellate 

juriidietlon authority, including admiralty jurisdiction in case 

of offences committed on the high seas They have all powers 
in relation to the administration of justice, including power to 
appoint clerks and other mmisterial ofRceis of the court, and 
power to make rules for regulating the piactices of the court 
They have to superintend the woiking of all courts subject to 
their appellate jurisdiction and nia\ foi that purpose call for 
returns or direct the transfer of any i ,ise from one court to 
another and prescribe the rules of practice, and proceedings, and 
forms m ivhich book entires and accourrts shall be kept by them 

The Htgh Courts have both original and appellate jurisdic - 
Th«ij ptwars tiorr rn ctnl as well as iir cnimnal matters They 
function as orrgmal courts for the I'lesrdenes towns in civil cases 
in which the amount of money niiohed exceeds Bs 2,000 and 
in ciiininal cases when these ate tommitted to them by the 
Presidency Magistrates As appellate courts they hear appeals 
both in civil and criminal matters from all places m the area 
under their junsdictioii, entertaining appeals also from their own 
original sides The High Court jinlges being directly appointed 
by His Majesty to hold ofBce during his pleasure, and their 
salary being fixed under law, that degiee of uulependenee which 
IS required in the highest protiiifiai tribunal is secured to them 
to a great extent 

There is a separate court known as tJie Couit of the Judicial 
Commissioner in Sind. The High Court of Horn bay had no 
jurisdiction over that province even before its separation from 
Bombay The Judicial Comiiussioner s Court is the highest 
court of appeal in Sind and is also the District and Sessions Court 
of Karachi Since September 1932 c nminal and matrunomal 
junsdiction over European British subjects ir Sind is vested 
in it 


Crimival Courts iv thf Districis 

Belowr the High Court there are subordinate courts for the 
ScHiMs CMrtf disposal of civil and criminal business We will 
deal with the eriminal courts first Every province is divided 
into sessions divisions, which are usually identical with the 
area of the District For every such division, the local Govern- 
ment must establish a Sessions Couid and appoint a Sessions 
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-Judge and if necessary additional or assistant seBSions judges. 
These Sessions Courts function in their prescribed territorial 
jurisdiction. They are competent to try all criminal esses 
committed to them and to inflict any punishment authorised by 
law Every sentence of death passed by them is, however, 
subject to confirmation by the highest court of crunmal appeal 
in the province The Sessions Court is also a court of appeal 
against the decision of the magistrates subordinate to its 
junsilietion 

Below the Sessions Court are courts of magistrates These 
Magiftrau*— “re divided into three classes The First Class 
First, iriiigistr.ite has power to pass a sentence of up to 

Smnd aad two years’ rigorous imprisonment and a fine of an 
Tliird CIms amount up to Rs 1 ,000 The Second Class magis- 
tiate tan pass a senteTice of up to six months’ rigorous unpnson- 
inent and a fine of au amount up to Rs 200 The Third Class 
magistrate can pass a sentence of up to one month’s im- 
prisonment and a fine of up to Rs 50 Temtonal limits 
arc assigned to the inugHtrates and a detailed schedule set out 
showing the grade of magistrates competent to try various 
trimmal cases They have power to commit to Sessions Courts 
those cases which are out oi their competence * 

In each District, the C'ollectoi, or the Deputy -Commissioner 
Distrivt aad m the Non-Regulation Provmces, is appomted 
Pr«sid«Dey llistrict Magistrate and m this capacity supervises 
MaglctrslM the work of other magistrates in the Distnct The 
Mibordmute revenue officials like Assistant and Deputy Collectors, 
mamlatdjrs, etc , have magisterial powere within their territorial 
jurisdiction The Distnct Magistrate distnbutes work among 
them III tlie Presideiuv towns there are Presidency Magistrates, 
and in big uties t’n> Magistrates, to dispose of criminal cases 
and to eminmt the luon imjxirtaiit ones to the High Court or to 
the Sessions 

I'rovision is also made for the appointment of honorary magis- 
Honorary trates lu big towns (Tcutlemen of good social 

iMgtetratM status who have leisure and who are desirous of 
doing public work are usually selected to till liio appointments 
They usually work in a bench They are divided into three 
grades of first, second and third class, and have the same powers 
AS stipendiary magistrates in the respective grades However, 
only petty eases are generally sent to them for tnal, because 
they are not supposed to be experts lu law 

Tnal by jury in ciiinmal cases is one of the most cherished 
Jtw| and privileges in a country like England It has been 
awMMt i acquired after a good deal of constitutional straggle 
To the political thinker, the existence of such a privilege may 
or may not appear to be an unqualified guarantee of tiie impartial 
-fiiriying out of justice To some, it might positively appear to 
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haTC large elements of imperfection which are bound to detract 
from the scientific and correct character of the verdicts given. 
The transaction of complicated judicial business by avowed 
amateurs, depending upon their common sense to discharge 
their duties, may not evoke enthusiasm m the mind of a critical 
theorist. But apart from the theory of the question, a description 
of the jury system as introduced m India is mteresting. 

Tnal by jury is the rule m the original crimmal cases before 
the High Courts In the mofussil it is not considered always- 
possible to empanel an efficient jury. Trials, therefore, are con- 
ducted either with the help of a jury or with the help of 
assessors The difference betw'een jurors and assessors is well 
known The decision of the former is binding upon the judge, 
who rarely differs from them The opuiioii of the assessors, on 
the other hand, is not binding and their adiice may or may not 
be accepted by the trying judge Whem it appears to the Sessions 
Judge that the verdict of the jury is manifestly absurd or perverse, 
he has the power to disagree with them and refer the matter to 
the High Court, which has authority to set aside the verdict, 
and give its own decision m the case 

The jury in trials before the High Court consists of nine 
persbns, and of an uneven number, prescribed by the local 
Government, m the mofussil courts After the leading of evi- 
dence and arguments of counsels on botli sides are finished, the 
judge explains the whole ease to the jury, dwells upon the pros 
and cons of the case, explams the law under which the offence 
18 alleged to have been committed, and leaves the final verdict 
to the discretion of the members of the jury The latter adjourn 
for some time to deliberate among themselves and gne either a 
unanimous or a majority opinion 

Cicu foinrs i\ the Di'^TuicrK 

The civil courts differ in noiuentdutuie and iii othei lespeots 
District Coarts in the different provinces, though the essentials 
are the same In Bengal, Agra and Assam there are three 
subordmate civil courts, the District Court, the Court of the 
Sub-Judges and the Munsiff's Court. In Bombay there are those 
of the District Judge and the Assistant Judge and the First and 
Second Class Sub-Judges. The officer who presides over the prin- 
cipal court of original civil jurisdiction in each District is known 
as the District Judge He exercises control over all the subordin- 
ate courts within the District, and assigns to assistant judges the 
disposal of such suits as he deems fit He has also to arrange 
for the guardianship of minors and lunatics and to manage their 
property. There is no limit to the pecuniary jurisdiction of the 
District Court m origiiial civil plamts. It also works as an 
Appellate court in cases w’hich have been disposed of by the 
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courts of second class subordinate judges or in which the amount 
involved does not exceed Be. 6,000. 

Below the District Courts there are judges of two subordinate 
Subordinate orders in the Bombay provmce There are also 
judges Small Causes Courts in important towns. The 

first class subordinate judge can try any civil suit irrespective 
of the amount of money mvolved. He has no appellate jurisdiction 
whatever Appeals from his decision lie either to the District 
Courts or the High Court. The second class subordinate judge 
has power to try cases in which the sum of money mvolved does 
not exceed Es 5,000 He also has no appellate ponrers 

A first or second class sub-judge is sometimes mvested with 
Small Causes the siiimiiHry powers of a Small Causes Court 
Csurti judge Tlie jurisdiction of the Small Causes Courts 

in the Presidency towns is Innited to eases where the sum involved 
does not exceed Rs 2,000, and in other important cities to cases 
where it does not exceed Rs 500 There is no appeal from 
decisions of this court except on points of law and m certain 
cases which have been specified Courts of such summarv 
pow'ers are intended to facilitate the recovery of small debts and 
the quick disposal of minor litigation 

In Bombay no subordmate judge could receive or register a 
suit in which any Government officer in his official capacity wa.s 
a party. Formerly such cases had to be referred to the District 
Courts The Civd Justice Committee of 1924-5 thought that 
such a restriction resulted in congestion of suits against the Secre 
tary of State or officers of the Government, which the District 
Judge had no time to take up Many such suits are of a minor 
character and therefore a relaxation of the restriction was neces- 
sary The law was therefore altered recently, and subordinate 
judges can now entertain such plaints. 

Another peculiarity of the Bombay system is the duty given 
to District Judges of managing a large number of estates of 
minors which are not administered by the Court of Wards. The 
routine management is done by the deputy-nazir. In consulta- 
tion with him the judge has to carry out detailed supen'ision 
over matters connected with the revenue and expenditure of the 
estates of the minor and over his general health and upbringing. 

It must be noticed that in Bombay the District Judge pre- 
Tbe Distrist siding in the civil court is also the person who 
Judge end the presides over the criminal or sessions court The 
Seisieni Judge two courts and their jurisdiction are different, but 
we^e eume presiding officer over both is one and the same 
person. In actual practice, therefore, the District 
Courts and the District Judges, because of the combination of 
civil and criminal functions in their persons, possess extensive 
powers. They are courts havmg powers both original and 
appellate. They are courts having both ci\il and criminal juris- 
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dictions Besides, they control all subordinate courts in their 
Districts and to that extent possess certain administrative func- 
tions The District Judge’s ofiSce is therefore an office of import- 
ance It IS generally filled by members of the Indian Civil Service 
Sometimes sub-judges are also promoted to that grade, or practis- 
ing lawyers are directly recruited to hold the post Most of the 
Assistant District Judges are junior members of the Indian Civil 
Service and some aie taken from among the sub-judges or mem- 
bers of the Bar They perform the duties that are assigned to 
them by the District Judge 

Side hv side with the civil courts there also exist what are 
Rtsanue known as Revenue Courts They are presided 

Crarts over by officers who aie charged \vith the duty of 

settling and collecting the land revenue In questions of assess- 
ment and collection, and in purely fiscal matters, the civil courts 
are generally excluded from interfering They can, however, 
take (.“ognizance of all questions pertaining to the title of land, 
and of rent suits in some of the provinces, particularly in Bengal 
The Collector constitutes the C’hief Re\enue C'ourt in a District, 
and appeal from him lies to the Dnisional ( ominissioner 


Ai'PtvLS 

111 the imperfect Inurian world, even a framed judge is liable 
A judge it to err Sometimes hig logic may prove to be faulty 
not infallible and his knowledge defective He may be uncon- 
sciously swayed by obstinacy, prejudice, or passion The con- 
clusions at which he arrives in all sincerity may be at vanancu 
with facts Some method has to be devised to niiniinise the 
chances of the miscarriage of justice w Inch may result from the 
inaptitude or the fallibilitv of the judge The system of appeals 
IS instituted for that puipose 

An appeal is a kind of petition and piotest made by an 
What ia aggrieved party against the decisions of a judge 

appeal? In the nature of things, it must he heard by a 

superior tribunal, which can alter, reverse, or confirm the jucige- 
ment of the trying court The judge wlio hears appeals is 
expected to have better qualifications and experience His verdict, 
is supposed to be that of a wiser and more capable rngn. 

There can be an appeal against an appeal by the same process 
Number of of reasoning However, the number of appeals 
appeelt allowed in an individual case must be severely 

hunted Otherwise, judicial business would become endless A 
bttlt has to be called at some point In India, two appeals are 
allowed in civil cases and only one in cnminal cases Applications 
in revision are allowed in the latter after the first appeal is heard 
and decided 

An appeal against the decisions of a second class or third class 
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magistrate lies to the District Magistrate or to any first class 
Oriminal magistrate specially empowered by him. An appeal 
apfwds against the decisions of a first class magistrate lies 

to the Sessions Court An appeal against the decisions of the 
Sessions Court lies to the High Court An application in revision 
can be heard by the Sessions Court against the judgement in 
appeal of a first class magistrate, or by the High Coimt against 
the judgement in appeal of a Sessions Court In cases which 
are tried by a jury the nght of appeal is restricted 

In civil eases, an appeal lies from the second class sub-judge 
appmli to the District Court, and a further appeal from 
the latter to the High Court An appeal from the decision of 
a first class sub-judge usually goes to the High Court, and a 
further appeal lies from the lattei to the Privy Council. The 
High Court can i all for, and examine the record of, any 
proceedings before the subordinate courts Appeals in cases 
decided by the Original side of a High Court he to its Appellate 
side, and if the question involved requires an interpretation of 
the constitution, to the Federal Court ' 

The highest appellate court that exists for India is ivhat is 
The PrlTj (•oniinonly known as the Privy Council This court 
Ceaneil has no original jurisdiction and it functiolhs in 

England It is the court which hears final appeals in important 
cases from all parts of the British Empire, and is for that reason 
looked upon as a common bond which connects the judicial admini- 
stration of the various parts of the Empire An apjseal to this body 
lies from the decision of the High Court sitting as an original 
or appellate court In civil cases the amount involved in the 
dispute inyst be Rs 10,000 or upwards and in criminal cases 
some substantial question of law must be involved in order that 
.in appeal to the Privy Council may be allowed The appeal 
must he, not on a point of fact, but on a point of law 
Permission must be granted by the High Court to file an appeal 
to the Privy Council 

It now remains to discuss two import-iiit and interestmg 
-'juestious pertaining to the judicial administration of India 
One refers to the privileged position onjoved by Europeans in 
matters of procedure The other refers to the principle of sepa- 
ration between the executive and judicial functions of the 
Collector and other revenue officials 

14 POSITION OF ErUOPEAN SUB-IECTS 

Ongmally, in the earlier yeius of the East India Company, 
the only courts which exercieetl jurisdiction over Europeans 
resident in India were the courts in the I’residency towns They 
were Crown courts as distinguished from Company courts In 


’ For the appellete pouete the Federal Court, see p *211 
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fact, before 1633, it was laid down that no British subject who 
Early days ^ serrioe of the .Crompanj was 

of the to reside without permission at a distance of 

CompaDy’e more than ten miles from the Presidency towns 
The abrogation of this restriction in 18W called 
forth from the Directors an unequivocal acknowledgement 
of the principle that Indians and Europeans should be subject 
to the same judicial control and that there could be no equality 
of protection where justice was not equally, and on equal terms, 
accessible to aU. Accordingly, Europeans were made amenable 
to the civil courts outside the Presidency towns in 1886, -The 
question of their trial by all the criminal courts was raised in 
1849 and in 1857, but no definite conclusion was arrived at. 
European British subjects were tried for cnmmal offences only 
m the Supreme Coi^s at the Presidency towns. With the 
creation of High Courts in 1861, such trials were referred to 
them In 1872, when Sir J Stephen was the Law Member, 
ordmaty criminal courts were empowered to try Europeans, but 
under a special form of procedure which was then framed 
As the Indian Civil Service w’as thrown open to competition 
Th« Ilbert Bill and as Indians were aliow^od to occupy high oflBces 
MntroTcny m virtue of their having passed the test, the 
question aiose as to whether they could be prevented from try- 
ing European crirmnals In 1883 some Indian civilians reached 
the stage when they would be promoted to be District Magwtrates 
or District Judges The Government felt that any restriction on 
Indians in the matter of trying European criminals must be 
abolished They therefore mti^uced w'hat has been since known 
as the Ilbert Bill enabling Indian Sessions Judges ajad certain 
Indian magistrates to exercise jurisdiction over European British 
subjects The Bill aroused the most vehement opposition from 
European residents in India The proposed equalization of the 
Indian and the European ih the eyes of the law was so keenlv 
resented by them that the Government had to bend to the fury of 
the storm, in 1884 a compromising measure was passed w'hicli 
enabled Indian judges and magistrates to try European criminals, 
and simultaneously gave to the British subject the right to claim 
a mixed jury, that is, a jury not less than a half of which consisted 
of Europeans. 

The Racial Distinction Committee, which was appointed 
The Summary I'he Montford Reforms to go into the whole 

of tiM Raiiial question, thus summarized the principal distino- 
DUUnetlon tions between the trials of Europeans and Indians 
Committee courts. 

(i) No British subject could be tried by a second class or 
third class magistrate or by a first class magistrate who was not 
a Justice of the Peace or a District or P^sidency Magistrate 
or a European British subject. 
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(ii) The jiirisdiction of additional and assistant ses 8 i<»is 
judges was also much restricted. 

(iii) The sentences that could be passed by a first class or 
a pistnct Magistrate and a Court of Sessions against EtuN^an 
British suMects were specially circumscnbed. 

(17) Europeans were entitled to claim trial by a jury of_ 
which not less than a half would be Europeans or Americans. 

(v) They enjoyed more extensire Habeas Corpus priyileget. 

(vi) They had more appellate rights m criminal cases ^an 
Indians 

(vii) The usual terms of security for good behaviour might 
not apply to them if they could be dealt with under the 
European Vagrancy Act 

(viii) The defimtion of a High Court was not so wide in 
their case. 

The recommendations of the Committee were to remove some 
of these distinctions The right to claim a mixed jury, that is 
one composed of not less than a half of the nationality of the 
accused, has now been extended to Indians and Europeans alike. 

§5 THE SEPARATION OF THE EXECUTIVE 
FROM THE JUDICIARY 

'I’lie question of the separation of executive from judicial 
Criminal functions has been engaging tlie attention of Indian 

larisdletioii politicians for the last half century In no part 

vf revaane of British India indeed, at the present day, are 

officiaU executive and civil judicial functions combined in 

the same oflBcial The same may be said of important crunmal 
trials also. The Courts of Sessions and the High Courts, which 
are the superior crimmal courts, are now presided over by 
officers who have no executive functions The disputed question 
refers to the criminal jurisdiction that is still ehjoyed bv^ an 
executive and revenue official like the Collector or Deputy- 
Commissioner, whei, in addition to his civil duties, has also the 
designation of District Magistrate In that capacity he is vested 
with extensive judicial authority and a power of control over 
subordmate magistrates in the Districts. Similar powers are 
also enjoyed by Assistant and Deputy-Collectors and Mamlatdars 
of talukas. 

The Collector is the officer who is held responsible for the 
peace of the District and is the superior of the District Police 
from the superintendent downwi^s, except m departmentel 
matters. As a first class magistrate he can take cognizance of 
offences and exercise all powers that are exercised by a magistr^e 
of his grade. He can hear appeals from the magistrates'’ of 
the second and third class. He can also transfer a case from 
one subordinate magistrate to another in his District and can 
call for the record of any case disposed of by them and refer it 
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to the SessKUis or High Court. His criminal powers are there- 
fore wide 

A good deal of cnticism has been directed for a long titrie 
against such a concentration of power. A 
embodying a criticism of the system was presented 
to the iSecretuiy of State m 1889 by some distinguish- 
3d membeis of the ]udicial service m India. The 
grounds of criticism are various. The union of 
judicial and executive functions is considered to violate 
the first principle of equity It is pom ted out that the very 
natures of the two duties differ, and require for their proper 
discharge two distmct types of mental equipment and outlook 
which cannot be simultaneously possessed by the same officials. 

In the execution of their civil adniimstrative business, the 
Collectors may come into conflict with individuals or mstitutions 
and it uould be ine.vpedient and imsafe to mvest them with 
judicial poweis which could be utilized against these That 
absolute detachment and aloofness which is necessari for the 
impartial carrying out ot justice cannot be possessed bi n 
magistrate who is also responsible for the peace of the District 
and who is therefore likely to entertain an unconscious bins m 
one direttioii oi the other 

Nor IS the control exercised by the CVilleitors over subonhuiite 
magistrates calculated to secure to them an atmosphere of ctxd 
impartiality Sir Henry Cotton, himself a distinguished member 
of the Indian Civil Service, de< lares it to be a matter of universal 
knowledge that ‘subordinate magistrates whose position and 
promotion are dependent on the District Magistrate cannot, ui 
such circumstances discharge their judicial duties with that 
degree of independence which ought to characterize a court of 
justice Threats like ‘the sentence is inadequate, if this occurs 
again, I shall report your misconduct to Government’ are quoted 
in bis Neu, India from the correspondence between a Dihtnet 
Magistrate and his subordinate 

The combination of the two functions engenders a general 
distrust about the magistracy and cannot therefore advance the 
prestige of the executive The average citizen perceives in this 
unity of offices a danger to his erne liberty and an opportunity 
to Government officials for an eSective display of vindictiveness. 
The Public Services Commission of 1916 readily agreed that the 
union of executive and judicial power in the .Collector and his 
subordinates was theoretically an objectionable anomaly 

The advocates of the system mamtain that in India no active 
krgiimenU public opinion in favour of the pimisiunent of the 
In tSTsnr wrongdoer has yet sufficiently developed and it 
is therefore necessary that the official agency should be endowed 
with an authority ‘proportionate to the weakness of the support 
which it requires from the community at large’. It is also 
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urged that the speeding up of the machinery of criminal justice 
cannot be safely entrusted to the already overburdened Sessions 
Judges. The advantage of the present system, it is alleged, 
lies, not in the actual exercise of his powers by the Collector 
in numerous cases, for he uses them in comparatively few cases 
only, but m hig holdmg them in reserve To deprive the 
Collector of this power would weaken his authority and influence 
in the District and w'ouid strike a fatal blow to the peace and 
order m the country Arguments like these are cbaracteruitic 
of the protagonists of the gtatua quo 

To accuse a whole nation of insensibility to crime and to- 
CritMtm credit it with a degree of indulgence which might 
result m the acquittal of hardened criminals is mdicative of the 
enthusiasm with which the supporters of the system are possessed 
and not of their capacity for a cool judgement The plea for 
the maintenance of prestige is equally fallacious. Deprivmg 
the Collector of magistensl powers is not identical with diminish- 
ing the prestige of sovereignty The separation simply impbes a 
division of labour It is not necessary to concentrate all the 
attnbutes and authonty of Government m one and the same 
person to preserve the prestige of the ruling power Ag the 
Mernonal,* already referred to, points out, the Viceroy need not 
lose his prestige because he does not directly exercise the 
functions of the Collector and the District Judge And in the 
same manner the Collector need not lose his prestige if his 
magisterial powers, the possession of which is apt to lead to 
miscarriage of justice and to inspire a leeling of distrust and 
suspicion m the administration, arc transferred to another agency 
serving under the same Government 

To a student of the constitution the separation of executive 
from judicial fuiii'tion>. appears to bo puma facie ue^’essarv 
That alone can maiutaui the equilibrium between the various 
aspects of governiiient and guarantee liberty and justice to the 
individual The raising of the financial bogey is futile The 
scheme of separation may or may not involve a vast amount of 
expenditure But e\en if it does, the plea of an increase m 
expenditure cannot be allowed to thi\>ttle sUch a pume and 
iital elGni.«mt in demooratie polity 

It might be added that in the I’resideiicy towns of Madras, 
Calcutta and Bonibai , separatum has already been effected, the 
Presidency Magistrates' courts being empowered to exercise the 
onmmal junsdiction which in the mofussil is exercised by the 
Collector The Collector in Bonibuv and other Presidency towns 
IS therefore purely a collector of revenue, and sooner or later 
he will function only m that capacity m all parts of the 
country 
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XLI. LANDBEVENUE 

§1. HISTOBICAL 

A TAX upon land is one of the oldest forms of taxation. It was 
Before the the principal source of income for governments in 

Company’s ancient times. The state claimed a share in the 

produce of the land According to the description 
given bv Manu, in ancient India the state’s share in normal 
times varied between one-twelfth and one-sixth of the gross 
produce, and sometimes rose even to one-fourth if there was any 
•exceptional calamity. Generally, it appears, the revenue was 
not collected from mdividualg but from a whole community 
which was represented by the headman. 

With the advent of the Muslim power and its expansion 
throughout India, the system of land revenue collection under- 
went a change. Baja Todarmal, the famous revenue reformer 
in Akbar’s court, regulated the settlement and collection of the 
State’s shares m the income from land. He gave orders for 
the ifieasurement of land and its classification accordmg to the 
fertility of the soil. The Government demand was fixed at one- 
third of the gross produce It could he commuted into a money 
payment on the basis of the prices oi the previous nineteen years 
The settlements were concluded for a fixed period, usually ten 
yeui s 

A number of middlemen and tax-gatherers intervened between 
Zamindars or the actual cultivator and the supreme power 
middlemoD They agreed to pay a lunip sum of money for the 

portion of the country allotted to them and were armed with 
large poivers to make the necessary collections from the villages 
This class of middleman or farmer of revenue later on developied 
into the zainindar class As long ns the central power was 
strong, the zamindar was appointed legularly by a warrant 
which declared his duties and the amounts due from him 
Usually he had to pay nine-tenths of the total collections and 
was allowed to retain one-tenth as remuneration for his labour 
In addition, he was allowed some lands free of revenue for 
himself. 

Origmally the office of the zamindar was not hereditary, but 
with the decline of the central power, control over the zamindars 
slackened. They became more and more independent and 
practically established their sovereignty in the territory under 
their jurisdiction. Theu: payments to the central treasury became 
irregular. From being mere servants charged with the duty of 
collecting revenue, the zamindars developed into mighty poten- 
tates and assumed the position of independent Bsjas. 
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The Eiast India Company found themselves faced with thia 
Thi Di«anl situation when they acquired the provinces of 
and UiM Bengal, Bihar and Orissa. For a few years after 
the grant of the Diwani, land revenue collection was left entirely 
in the hands of Indian officials according to Clive’s plan. Two 
Naib Diwans stood at the head of the whole machinery. When 
this system broke down in practice, supervisors were appointed 
m 1769 The main functions of these officers were to ‘determine 
the limits of estates held by the zammdars and the rent which 
the cultivators ought to pay them’. In 1769 the Directors also 
ordered the appomtment of two Controllmg Councils, one at 
Murshidabad and the other at Patna. The system did not work 
satisfactorily The supervisors were not men of experience nor 
were they above corruption The object with which they were 
appointed, namely efficient collection of revenue, was not 
achieved. In fact, supervisors became a nuisance to the land- 
lord, to the ryots, and to the Company. 

After the nomination of Warren Hastings to the Govemor- 
Rtfornis of ''^np of Bengal in 1772, reforms were introduced in 

Warrcii land revenue collection The Company had now 

Hastiagt decided ‘to stand forth as the Diwan'. Warren 
Ilastings therefore replaced the supervisors by new officers 
known us Collectors, who were to leceive revenues which were 
fanned out for a term of five years But even the new officers 
proved extremely unsatisfactory and were almost immediately 
w ithdi .awn In ilieir places were appointed ‘Indian local 
follec'tois under the supervision of six Provincial Committees’ 
at Calcutta, Patna, Murshidabad, Burdwan, Dacca and Dinajpur 
These Committees also did not work smoothly and were abohshed 
in 1781 aftex investigation and report by a Commission of three 
(officers appointed bv Warren Hastings A metropolitan Commit- 
tee of lleveniie was constituted m their place in Calcutta 
I'arhament rt'commended in the Act of 17^ that an inquiry 
“.hould be conducted into the real position of zamindars, talukdars 
and jaghirdars under Mogul and Hmdu governments and the 
Hinount of leveuue they vvere bound to pay 

Lord (’oinvvallis arrived in India in 1786 with definite in- 
Permuient structions to carry out the recommendation of 

tettlement Parliament He caused elaboiate inquiries to be 

made and rules were issued between 1788 and 1790 for a 
decennial settlement’. At the same time the introduction of 
permanent settlement was strongly pressed, and m 1793, the 
Directors having approved of the suggestion, a regulation an- 
nouncing the establi^ment of permanent settlement was issued. 
Sir John Shore had conducted the inquiry and come to ttie 
cxmolusion that the zamindars were the proprietors of the soil 
having full rights of inheritance, sale and mortgage, like 
Company could not justly deprive them of these rights. Sir Join 
24 
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was in favour of making the settlement petmanent after the 
a^eements of 1789 had run their course, GornwalUs, however, 
differed and declared the settlement permanent in 1798. 

The mam features of the system were that the zamindars 
Main were declared proprietors of Oie areas in their 

featnm possession, subject to their paying the land 

revenue; and that the assessment then fixed was declared 
unalterable for ever Approximately ten-elevenths of what the 
vamindars received m rent from the ryots was to be taken by 
tlie State, the remaining one-eleventh being left to the zammdar. 
The percentage of Government claims thus fixed was very -high 
I’oi several years theie was widespread default in payment, and 
hinds, the revenue of which had fallen into arrears, were immedi- 
ately sold by auction Sale laws were very stringent In 
twenty-two wars aftei the permanent settlement, one-third or 
half of the landed property m Bengal is recorded to have been 
tiausfened by pulihc sale Giadiiallv, howevei, prices lose and 
tile buiden of the assessiiienl became lighter 

As several more jnovinces came under British control, then 
Other gysteniB assessiucnts were gradiiallv icduceil to ordet The 
varying circumstances of differeut tracts and areas vvere taken 
iuto‘afeount in intioducuig at first a tentative sysfinn and in 
.ilhiwiiig it to he civstalhzed in course of tiiin Different systems 
were thus evolved m Bengal, Madras, Bombay, the Punjab, 
Agi.i mid other provmtes of India uccordiiig to the histoiical and 
Ciistoiiiary practice c^blauiiug in each area 

Vi THB EXIHTIN'G SYSTEMS OE LAND TENURE 

Laud revenue settlements in India me nsuallv difftuentiated 
Kinds of "iivs The status ot the person fioni whom 

settlement' the revtiiui- is actually demanded forms one hasis 
zsmindsri ,jf <livi-,ion When the revenue is ‘assessed on an 
individual or a coimiiunity ownmg an estate and cwcupying 'i 
position identical with or analogous to that ot a landloid, tlu 
.is.,esRment is know ii as zamindan’ The individual or tin 
community cxicupies the position of a middleman who does not 
cultivate the lancl himself but rents it out to farmers and tenants 
The income from the land, m which the state claims a share, 
is the product of the labour of agriculturists and cultivators 
The Government, however, does not hold them responsible for 
the payment of its dues The zammdar who owns the estate 
is held responsible. He therefore collects money from the 
tenants and out of it pays the Government revenue There 
IS no direct contact between the authorities of Government and 
the cultivators of the land. 

When revenue is assessed upon individnals who are the 
Rjrottfwi actual owners, occupants and cultivators of smaller 
holdings, the assessment is known as ryotwari Here there is 
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no intormodiary like #ie zamindor beWeen Ihe Ooraczunent and 
the farmers who are tdiemselves the proprietors of the land. 
Revenue is collected by the officials directly from tiie tillers of 
the soil in a laiige majority of instances though even in this 
system there are a few landlords and their land is cultivated by 
tenants 

Another basis of division of land revenue settlements refers 
Psnnaasat to the tune for which the settlement is fixed. In 
a province like Sengal the amount of the share demanded by 
the Government is fixed for ever. The contracts made in 1793 
between the Government and the landlords permanently fixed 
the gum to be paid by the landlord. There is therefore no 
(question of enhancing the rate or the amount of the Government 
tax at any future date Such a system is knoum popularly as 
the system of permanent settlement 

Where the amount of the state demand is not fixed m 
TempoMry perpetuity but only for a definite period, some- 
times a year or ten years or twenty years or thirty years, at 
the end of which a levision has to take place, the settlements 
are known as temporary settlements In such cases the share 
taken by the state may be mcreased or decreased at the end of 
the stipulated number of years > 

It must be remembered that the two divisiono are not mutual- 
Iv exclusive A zamindan settlement might be permanent or 
temporary A ryotwan settlement could also be permanent oi 
temporary Permanence is not an invariable attribute of the 
/'iiinindan settlement nor uould it be correct to suppose that all 
ivotwan settlements must be temporary The zamindan m 
ilengal is permanent, that in Agra and the Punjab and the 
(’entral Provinces is not so There is no instance in India ot 
a ryotwan settlement which is permanent 

The pystoni in Bengal has been already described The 
Madru system prevailing in Bombay and a large part of 

Madras is ryotwan In the begiunmg, attempts were made in 
Madras to introduce pennanently settled zamindan estates a^- 
they existed in Bengal, but they met with failure except ui 
a few tracts After considerable discussiori, therefore. Sir 
Thomas Munro introduced the ryotwan system The cultivating 
propnetor is in this system at liberty to relinquish his holdmg 
Most of the territory in the Presidency of Bombay was acquired 
Bombay after the downfall of the Prshwas, in whose time 

tlie practice of fanning out revenues was in vogue The British 
Government abolished the system of farming, but its earlier 
attempts at a regular settlement did not succeed A new system 
was tried in 1835 Soils were divided into nine classes based 
primarily upon their dc^th and quality of texture, and fidds 
were assigned to these classes An assessment rate was fixed 
for each class after careful investigation into the average yield 
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of its soQ, allowing tm the unoertamty of rain and other oixoum- 
Btances on which crops and prices depended. The rates wore 
then applied to determine the amount of land revenue due from 
a particular field. The system was empirical but showed extremely 
encouraging results. It was soon extended to the whole 
Presidency, and to Sind, after it was acquired and annexed to 
the Bombay Presidency 

The settlement in Benares was declared to be permanent m 
Agra 1795 The Directors, however, refused to sanction 

a similar measure for the provmce of Agra. The first regular 
settlement in this part was completed between the years "1838 
and 1849. It was concluded, wherever possible, with village 
proprietors under a zamindari system with joint responsibility 
Hereditary tenants or those who bad resided in the same village 
for twelve years were given rights of occupancy. The assessments 
were fixed at sixty-six per cent of the rental assets They were 
later reduced to fifty per cent by the Sharanpur Buies of 1856 
The soils were classified and standard rates of rent were fixed 
for each class. 

In Oudh, the talukdars were given full proprietary rights 
The Piinjab They contracted to pay a fixed sum of revenue 
for definite tracts of land In the Punjab, as in the North- 
AVestem Provinces, there were bodies of villagers who claimed 
descent from a common ancestor who had either founded the 
village or received a grant of it from some ruling monarch. The 
system of village or mahalwan settlement was therefore adopted 
in the Punjab Its term was fixed at thirty yea rs 

In the Central Provinces, the zamindari system was introduced 
Central m a modified form Revenues were farmed out to 

Pr«flnc«s individuals known as patels or malguzars in the 

time of the Marathas. The villagers, however, were not 
connected by tics of blood like the villagers in the Punjab or 
Agra The revenue farmers soon acquired a quasi-proprietarv 
position. Their claims were allowed by the British rulers and 
they were held responsible for the payment of land revenue. 
This settlement ig known as the malguzari settlement. It is 
liable to periodical revision 

In no part of India does land revenue now represent a portion 
RcTBBns of ^088 produce In the United Provinces, 

uMMsd on the Punjab and the Central Provinces, the Govem- 

rent or not ment demand is theoretically based on an 

Ineomo economic rent It is assessed on the amount of 

rent paid by the tenants to the landlords In the case of ryotwari 
provinces like Madras and Bombay, the assessment is based on 
the net produce. The figure of the net income is arrived at 
after deducting the expenses of cultivation from the gross income. 
Actual calculations may be made to find out the expenses and 
the net income in particular fields as is done in Madras; or, 
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as is dane in Bombay, an empirical rate may be mrived at for 
a certain area by taking into consideration the elssaiSeation of 
the soil and the general economic conditions of the haet. This 
rate is then expressed in a shding scale and applied to difiEsrent 
fields in accordance with their fertility. 

§8 CONTfiOVERSY ABOUT THE PERMANENT 
SETTLEMENT 

One of the most disputed questions m the Indian land revenue 
R. C. Dntt administration is the desirability or otherwise of 
sod LArd extending the system of permanent settlement to 

CoKM the whole of India Mr R C Dutt, the eminent 

Indian civilian and scholar, was an ardent advocate of such an 
t-vtension He wrote incessantly on the subject, and Lord 
Curzon's Government thought it advisable to review his criticism 
of the Government policy and to give a reply Their conclusions 
were summarized m a Resolution which was issued by the 
Government of India m 1902 

The arguments put forward in support of permanent settle- 
AdranUgM ment were: 

(i) That it would be a protection against the ravages^ of 
famines 

(u) That the expenses and harassment of the assessment 

operations would be avoided 

(lii) That there would be no temptation to abandon culti- 
vation on the approach of a revision 

(iv) That it would result m an accumulation of capital which 
could be utilized for investment in industries. 

(v) That people could lead a fuller and more contented 

life. 

(vi) That the immediate loss of revenue would be more 
than compensated by the indirect but certain benefit 
accruing from the system in the future. 

Fixity of the state demand would remove any uncertainty 
m the mind of the cultivator about the amount that he would 
have to part with There would be no lurking fear that the 
investment of his capital and labour in the improvement of the 
land might be penalized by the Government claiming an increased 
share just when the improvements fructified Besides, the 
creation of an aristocratic and leisured class in the community 
was expected to produce some beneficial results in promoting the 
arts, sciences, and leammg, and thus raise the cultural level of 
the people In short, it was contended that from the economic 
and also from the social point of view, permanent settlrnnent ww 
the most beneficial arrangement in land revenue adminiatratimi 
It was stated on the other hand in opposition to th^e 
points ; 
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(}) That the evidence of facts did not justify the description 
of permanent settlement as a protection against 
famines Famines bad not been less frequent nor 
less harmful m permanently settled areas. 

(n) That it was part of the deliberate pohcy of the Govern- 
ment to simplify and cheapen the proceedings hi 
connexion with settlements 

(ill) That the policy of long-term settlements was being 
encouraged 

(iv) That over-assessment was not proved to be a cause of 

the widespread poverty and indebtedness of the 
agricultunst in India 

(v) That progressive moderation iii assessment was the 

keynote of the Government pohcy 

(vi) That improvements mtroduced by the cultivators or 

the landlords were exempted from assessment even 
111 temporarily settled areas 

(vii) That the Goveininent had to inteifere to safeguard 

the tenants from the tyranny of ruthless landlords 

fvm) That permanent settlements deprived the revenue 
system of any elasticity which could facilitate an ad- 

* justment to the \anations of seasons and the circuni- 
*■ stances ot the people 

That settlement of revenue from land in perpetuity could 
FsrmaiHuiw >'of be a theoretically sound proposition would be 
Brt dMiiakto readily admitted by my student of economics It 
is unjust, and even ndieuloiis, to commit all future generations 
to a course of action which appears most suitable to a particular 
time It is extremely disadvantageous to prevent the state from 
having a proportionate share in the increasing income of the 
community Such an embargo makes it financially impossible 
for the state to undertake any big scheme of public welfare 
made possible by modem conditions I’rom the point of view 
of economic science also, it is unfair to allow the unearned 
increment from land to be appropriated by a few private 
individuals All economic rent ought to belong to the community, 
and the State as the representative of the community m alone 
entitled to receive it It is not unlikely that the popular mini- 
stries in autonomous provinces may take steps to modify nr 
liquidate the system of permanent zamindan settlement It 
may be added that the introduction of permanent settlement in 
only one province of India created ineqiiahty and subjected the 
other provinces to heavier taxation 

After the Montford Reforms, land revenue became an entirely 
retmae provincial subject and was one of the mam sources 
UaprotlncM of incxime for the Provincial Governments. It 
•“bjset was, however, not a Transferred subject The 

Government of India retained a larger control over its adminis- 
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tration, particularly over the question of modifications in the 
methods of settlements Some of tlie proiinoes iqipointed 
committees to investigate mto and make recommendatioiia/ fear 
, reforming the present system* such a committee was aj^poasted. 
for Instance, m the Bombay Presidency In fact, a good deal 
of interest has been aroused in«the subject, and discussion has 
centred round the question of finding the most suitable method 
of improving existmg conditions The peasant agitation m the 
Bardoli Taluka of the Bombay Presidency m 1921 helped to 
focus attention on the land revenue reform, particularly in the 
matter of revision of settlements. 

The Indian Taxation Committee considered the question from 
Land Nvenue various points of view Several thinkers have 
and Income' pointed out the iniquity of the incidence of land 
*** taxation as compared with that of other taxes. It 

Is suggested that a more proper and just course would be to 
approximate the system of land revenue collection to that of 
collecting the income-tax In a provmce with a preponderance 
of small holdmgs, such a reform may mean enormous loss of 
revenue The question, however, bristles with difficulties and 
it IS not possible to discuss it in aU its bearings in the present 
w ork • 


=4 L.\ND REVENUE RENT OR TAX’ 

Reference mav finally be made to a eontroversy which has 
L*nd reTcnus lieen gome on for .i lone tune but winch has now 
r«nt w Ux? ceased to have any great practical importance. 
Dispute biis centred lound the question wliethei land revenue 
IS H tax or rent If it is a rent the piopnetor-hip of the state 
ovei all the land m the country is bv implication admitted Those 
who do not support tlie doctrine of stale owinrship look upon 
land revenue as a coiiipulsorv pavnient innde to the state just 
.is all other taxes are compulsory payments 

Indian public opinion bas generally taken this view The 
report of the Taxation Committee has quoted a large amount 
of evidence m favour of the contention that ^and revenue is a 
tax and not a rent Baden-Powell has been verv guarded in his 
statement of the position of the Biitish (iov eminent with reference 
to the Indian land system The zannndais have been expressly 
acknowledged as the proprietors m large areas Even in ryotwari 
tracts where the cultivator-owners are supposed to be tenants of 
the state, thev enjoy all the privileges of ownership including the 
right of sale, mortgage and transfei, subject to their payment of 
the Government dues As long ns these are paid, the 'tenants' 
cannot be dispossessed of their estate by the theoretical owners. 
No very great significance therefore attaches to the practical 
^ispect of the question 

Difference of opinion exists on the question whether land 
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revenue is a direct tax or an indirect tax. The fact that it 
works partly as a tax on income and partly as a tax on things 
makes it difficult to state exactly whether it is direct or indirect. 
However, theoretically at least, the bias is in favour of describing 
it as a direct tax. 

§5. LAND EE VENUE ADMINISTBATION 

Land revenue became a Provincial subject after the Montford 
Revenue Beforms and contmues to be so after the Act of 

offieere 1935 In the province of Bombay it is the primary 

dut^ oi village officials like the Patel or Patil and the Talati 
to make collections of land revenue from owners of land in the 
Milage Their work is supervised and checked by Circle 
Inspectors, Mamlatdars and Assistant Deputy Collectoif. Ah 
has been explained previously, the Collector of the District is 
ijiainl^'v a revenue official and be is responsible foi proper and 
fcyhtematio collections within the area in his charge Above hiiii 
is the Commissioner of the Division and at the head of the 
department is the Mmister for Land Revenue 

There are separate departments and offices for carrying out 
Sorv^f, survey and settlement operations Records of 

settleineiit rights are accurately maintained in every village, 

and NMrdi giving the names of all persons who are holders, 
occupants, owners or mortgagees of land, the nature and extent 
of the respective interest of such persons, and the rent of revenue 
payable bv or to any such persons Settlement Commissioners 
and Superintendents and Inspectors of Land Reconls are special 
officers who supeivise the working of this vspect of land levenue 
administration 



XLII. THE PUBLIC SERVICES 

§1. EARLY HISTORY AND ORGANIZATION 

The East India Company had to appoint a large staff of 
Serranti merchants, factors and writers to carry on their 

employed by commercial busmess When, at a later stage, the 
the East India Company began to take an active part m Indian 
Company politics, their officers were called upon to play the 
role of administrators and generals With the completion the 
conquest and the growing sense of stability in their new status, 
the purely military bias of the Company's outlook gradually 
began to lessen. They became more and more conscious of the 
obligations of a civilized government in times of peace The 
number of officers in their ser\>ice began to increase and the nature 
of their duties became much more diversified. 

The recruitment of the proper type of men for service in 
DUfienlty af a state is always a difficult problem It becomes 
nernitiiMBt more so when they ha%e to be sent out to rule 
over a conquered country The civil and mihtary services in 
India are not only required to perform all those functions Which 
similar services perform m mdependent countries, but in addition, 
it is their responsibihty to maintain the supremacy of the 
conqueror over the vast temtonal aiea which has come into 
his possession as a consequence of wars, amiexations and treaties 

The power of appomting civil and military servants and ot 
Appolntmciiti niaking rules and regulations for their guidance 
in tbs Mrlier ''as given in the original Charter of Elizabeth and 
days of tb* it was extended from time to time The definite 

C^pany’i acquisition of political status by the Company after 

the grant of the Diwam in 1765 made the public 
sersices more important and responsible It was not, however, 
till 1772 that the Directors decided that the Company should 
themselves stand forth as the Diwan and take the administration 
of the ceded provinces into their own bands Between 176.5 
.and 1772 the administration work of the Company was left to 
be done by the subordinate agency of Indian officials. After 
the decision of the Directors had been announced, Warren 
Hustings apnointed European officials known as Collectors to 
supervise the workmg of revenue collection and civil judicial 
I usiness 

It wal, not till the time of T,(>rd Coinwalhs that the direct; 
AdminisV'ation of all brauchts of the public services was placed 
on a clear and permanent basis He endeavoured to ‘purify'* 
the services by excluding Indian officers from the superior grades 
and offices. A college was soon set up at Calcutta to impart train- 
ing in law and oriental languages to the newly recriiifced junior 
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-officers In 1806 Haileybury College was formed by the Company 
in England Admiseion to this institution was obtained through 
nomination by the Court of Directors and the candidate had to 
pass a test examination after a two years' course The successful 
candidates were appointed to various posts in the Company’s 
service 

At the time of the Charter Act of 1863 the principle of throw- 
iSfiS ing open the Cml Service to general competition 

was accepted and it was further reaffirmed after the tranrference 
of government from the Company to the Crown. With the 
growing extent of the territories of the Company and the increas- 
ing complexity of the obligations of govermnent, it was found 
necessary to nominate persons, technicaUy outside the Company’s 
civil service, to fill certain posts which had to be created under 
the exigencies of administration Such appointments were later 
on validated by an Act of Parliament 

Thus, till the middle of the nineteenth century, the only 
The principles passport to the superior Indian Services was nomi- 
ef nomination nation by the Court of Directois of the East India 
and examina- Company It was a very unsatisfactory system, 
based as it was on patronage and corruption, and 
not on a test of merit The task of keeping an empire demanded 
the* devoted labours of men of real ability and character. It 
was not east to discover such persons by nepotism After 1853, 
and more particularly after the abolition of the East India 
Company, the Indian Civil Service was thiown open for general 
competition An examination began to be held for that purpose 
in England and Indians were pennitted to compete for the 
service 

The p tiv liege, howetei. was quite tbeoietical and academ ic 
Indiftiu and so far as the people^df India were concerned Its 
the l.C.8. practical utility to them was negligible In the 
nature of things, the number of Indian students who could 
avail themselves of the opportunity thus offered w'as extremely 
small The cost of staving in a distant foteign country with 
a very high standaid of living was prohibitive to the citizens 
of a poor country, its environment and societv weie absolutely 
unfamiliar, and the chances of success weie exceedingly uncer- 
tain. A pilgrimage to England for appealing at the ICS. examin- 
ation was too great a risk or too great u luxui'y for clever Indian 
students of ordinal y means. Only one Indian had successfully 
come out of the ordeal till the year 1870 

In that year an Act was passed which permitted Indians of 
1870 proved merit and ability to be employed m the 

t'lvil Service without their passing through the course in the 
regulai prescribed manner Very few appointments were how- 
<‘ver made under this Act 

In 1879 rules regarding such selections were reconsidered. 
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Young men of good family and social status were to be given 
181V special preference, provided they poBseaeed the 

necessary inteUectual qualifications. Even und^ the revised 
regulation, however, the scheme of making direct recruiteient 
to the covenanted service mitiated in 1870 did not prove sueoess- 
ful, and the Government therefore appointed a Commission to 
mquire mto the best possible methods of admitting Indians to 
higher employment m the public service The report of the 
Commission was submitted to the Government of India m 1887. 
It made some important recommendations 

Following the recommendations of the Commission the Civil 
Service uas divided into three classes t he TnAia n 
Civil Service, the Provincial and the Subordinate 
Services The old teirns of ‘lovenanted’ and 'un- 
covenanted ’ lost then significance Important exe- 
cutive and judicial poets in the provinces were to 
be held by members of the Provincial Service Admission to it 
vias regulated bv rules framed by the local Governments and 
approved by the Government of India It was obtained 
either bv nomination or by exammation or by promotion Offices 
like those of the Deputy-Collectors and subordinate judges, were 
leserved for the impend grade The Subordinate ^rvices Were 
to hold minor offices, and included most of the clerical staff bf 
vtiiious, departments With the attempt at an all-round develop- 
ment of the country, need arose for the appointment of offieei's 
vuth special training for the handluig of technical matters con- 
nected with the Public Works Department, survey work, agricul- 
tine, po.sts and telegraphs, education, police, salt manufacture, 
■etc These Services were also organized mto the three grades of 
Imperial, Provincial ami Subordinate, according to the control 


1887— 
Imperial, 
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that was exercised over them bv the Governnient of India or the 
Ihoviiicial Government 

.\ppointinents to the Imperial grade in all blanches of the 
^idininistration were made by the Seeictarv of State All the 
Imperial officers did not serve under the direct ordeis of the 
Central (iovcmrneiit Most of them were a.-isigned to different 
[irovinces and, nonnnlly, were not transferred from piovince to 


prov nice 

The Roval Commission on Public Sei vices which assembled 
m IRl‘2 and was presided over by Lord Islington 
IsUagtoa made a detailed review of the public services m 

Cemminita India and explored the possibilities of the employ- 
ment of Indians iii the superior Services Owing to the 
declaration of War m 1914 and the preoccupation caused by 
its prosecution both to the British and Indian Governments, 
consideration of the recommendations of the Islington Committee 
w'as deferred In the meanwhile the Secretary of State had made 
the famous Announcement of August 1917 putting into the 
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fore&ont the contemplated increased association of Indians in 
every branch of the administration and the introduction of res-- 
ponsible government The War had also immensely affected 
the cost of living. These new factors had created new circum- 
stances and the recommendations of the Islington Committee 
had become quite obsolete 

We will first summarize the position of the Services before 
the Montford Eeforms As the Islington Report 
pointed out, the Indian Civil Service was always 
regarded as the senior of all Services, and the one 
upon which the responsibility of good government 
ultimately rested Posts of general supervision were 
filled by its officers, on both the executive and political sides of 
the administration A variety of departments such as land 
revenue, excise, mconie-tax, and stamps, were controlled by 
them Supervision over the working of local self-government and 
the maintenance of peace and order weie included in their 
functions 

Beginning ordinal ily with the headship of the District and 
passing through the commibsionership of divisions and member- 
ship of the Executive Council, Indian Civil Service officials might 
reach the posts of Lieutenant-Governor and Chief Commissioner 
Similarly they might rise to the status of High Court judges 

Certam specified posts in the Services had been reserved for 
the Indian Civil Service They were mentioned in a separate 
schedule m the Government of India Act of 1919 With the ex- 
ception of the Governor-General, Governors, and some member- 
ships of the Executive Council, practically all places of superior 
control were held by them 

As the Montford Report said, the Indian Civil Service had 
Thej were been in effect much more a Government corporation 
the OoTem- than piirelv a Civil Service in the English sense 
The men in this Service are described as having 
been entitled not only to administer but also to advise They 
were habituated to the exercise of responsibility, in emergencies 
thev had to depend upon their own judgement, they acquired 
a large stock of practical knowledge Unlike the civil servant 
m England, the civil servant in India took bis place in the 
Legislative and Executive Councils and assisted in the formation 
of pohcv He was not controllable by the people of the land 
l)!it by a distant paramount power which necssarily had to leave 
a large amount of discretion and initiative to the men on the 
spot who were burdened with the responsibility of preserving 
and managing the Sovereign’s domains in far-away lands. 

12 AFTER THE MONTFORD REFORMS 

After the Announcement of 1917, things necessarily changed 
The Montford Report gave its consideration to the question of 


Position of 
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the Services The demand for Indianization was angnimons and 
ll0Bta|a- persistent. The spirit of the new polfo; made it 
Oheimirferd mdispensable that Indians should be associated in 
larger numbers in the various branches of the 
admmistration. It was necessarj to tram them in the art of 
government and to make their criticism more sober and fwac- 
tical. The Montford Report defimtely stated that recruitment 
of a larger proportion of Indians should be begun at once, though 
there was to be no swamping of the European element. The 
authors of the report did not look upon such a violent change 
as either desirable or possible 

In the Indian Civil Service it was proposed that a proportion 
IndisnizstiMi of thirty- three per cent should be held by Indians, 
mcreasmg annually by one and a half per cent, until the situation 
was again reviewed by a Commission They also recommended 
that the few remaining racial distinctions governing admission 
to the Services should be abolished It was further suggested 
that for all the public services for which there was recruitment 
m England, open to Europeans and Indians alike, there must 
be a system of appomtment in India, a definite percentage of 
appointments being made from among the candidates exainined 
in India. In accordance with this recommendation, the RC.S. 
examination began to be held m India fiom 1921, for filling 
in a certam number of vacancies Delhi is its venue at 
present 

Improvements in the rates of pay and incremental time scale 
Improved and greater elasticity m the leave rules and other 

proopoctf details were thought absolutely necessary. The 

intention of the authors was declared that any public servant, 
u hatever the Government under which he was employed, should 
be properly supported and protected in the legitimate exercise 
of his functions To the Government of India or the Govemor- 
in-Council must be left unimpaired the power to secuie to a 
civil ser\ant any rights and privileges guaranteed or implied in 
the conditions of his appointment 

The friction which a change in the long-established system 
The Eoropeaii likely to produce was sought to be avoided by 
elemuit inducing the habit of goodwill and toleration bet- 

mainUiiied ween the officials and the popular element of the 

Government. The experience and continuity supplied by the 
former would be, it was imagined, of great value to the latter.- 
Even in the provinces where dyarchy was introduced, there 
was no intention to introduce any duality in the Services. No 
separate hierarchy of officials was created for the Transferred 
half It was not possible, in the opinion of the authors of the 
report, that all Europeans should be eliminated from the Services 
in the new dispensation inaugurated under the Reforms. 

The Government of India Act of 1919 dealt in a separate 
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purt mill the Services in India. According to it, every person 
^ in the Civil Service of the Crown in India held 

tbs M office during His Majesty’s pleasure and could not 

•t 1919 be dismissed by any authority subordinate to that 

which appomted him. An aggrieved officer had the right to 
complain to the Governor. The Secretary of State regulated the 
classification of the Civil Service, the methods of recruitment, 
and the conditions of service. Functions regarding recruitment 
and control were to be performed by a Public ^rvices Commission 
of five members to be specially appointed Under Secretary- 
ships could no longer be held exclusively by the Civil Seivice 
Similarly the Secretary, Joint Secretary, and Deputy Secretary 
in the Education, the Foreign and the Pohtical Departments, 
and the Secretary and Deputy Secretary in the Legislative 
Department might be non-civilians 

The new policy of the Act of 1919 had important consequences 
Feelintf of feeling of uncertainty and fear was created in 

anxiety the niind of the civil servants because they were 

among the henceforth likely to lose their bureaucratic inde- 

Sersieas pendeiiee and to be held answerable to the Indian 

public as lepresented through the legislatures The British 
element in the new recruitments began to dwindle A committee 
uflder the presidency of Lord MacDowell investigated the causes 
of the decline and suggested certain remedies In order, how- 
ever, to solve the pioblem more definitely, a comprehensive 
survey was thought necessaiy, and a cominisbion piesided over 
bv Lord Lee w'as. appointed in 1923 to go into the question 
The Indian Legislatne Assembly was opposed to the appoint- 
ment of the corpTiiission, and refused to sanction the money 
necessary for its e^pense, whiidi was ultimately certified by the 
Viceroy 

/ The Commission niadi detailed recommendations, several of 
Recommenda- which wete accepted by the Government of India 
Hons of The all-India Services serving in the Reserved part 

the Leo of tlie piovincial administrations w’cre to continue 

Commisiiea ^ be appomted and controlled bv the Secretary of 
State and their position was to be safeguarded by legal covenants 
enforceable in civil courts and by the Public Services Commission, 
to whom appeal was to lie agauist Provincial or Central Govern- 
ments Civihans serving in Transferred departments could 
either retain their all-India status or enter into new contracts 
with the Provincial Governments or retire on proportionate 
pensions Large financial concessions to European members of 
the Services were granted, the overseas allowances granted to 
officials of non-Asiatic domicile being substantially increased in 
a certain number of years Further, this could be remitted to 
England at a favourable exchange rate of 2s to a rupee when 
the current rate was only about Is fid Besides, European 
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officere and ilieir wives were to receive four return passages to 
England and one single passage for each child during the period 
of their service The family of an officer who died in the 
Services was to be repatriated at Government expense. At- 
tendance by medical officers of their own race was made avalbdile 
to members of the Services, at some cost to the state. The 
pensions of members of the Indian Civil Service who had 
attained to the rank of members of Executive Councils and 
Governors of provmees were substantially enhanced The 
management of the Family Fund for Civil Servants was to be 
unproved The additional financial burden that was involved 
in giving effect to these recommendations was in the neighbour- 
liijod of one and a quarter crores of rupees per yeai and this 
iiioney had to be paid by the Indian ta.xpayer 

Concessions to Indian public opinion were made by the 
ti.msference to the Mimsteis of control over future recruits in 
tile Transterred part of the adimnistiation and by pioiision for 
.1 largei degree ot Indiamzation in the Sei vices The proportion 
or fifty per cent of the cadre m the Indiuii Civil Service was to be 
reached in a period of fifteen years The leport also recommend- 
td that the statuton' Public Services Commission contemplated 
lo the Government of India Act of 1910 should be established 
w ithout delay It should consist of nve w hole-time members &nd 
should be noii-political in charactei Its functions should fall 
into two categories, first that of recruitment, and secondly that 
of a quasi-] udicial character with reference to the disciplmary 
I ontrol and protection of the Services 

Botii the majority and imnouty lepcirts of the Muddunan 
The Reformi ('oiiiiuittee lefeircd to the po'^ition of the Services 

Inquiry Com- iukIci the actual woiking of the Moatfoiu Be- 

iiiiUcr Report toim> The majoiit'v came to the conclusion that 

tile Ser\ ices had loyally co-operated with the Mimsters and 

I arvied out then orders The minority quoted an extract from 
the dispatch of the Government of the United Provinces in 
w Inch it desciibed the spirit and outlook of the Seitices as havmg 
been completely changed after the Befoniis The constant 
I ‘itKisiii to which they were subjected cieated a feeling of un- 
certaintv and insecurity and reduced their keenness and their 
tonner personal interest in the administration when they had 
shaped its policy In the opinion of the minority, however, it 
was an me\itable consequence ot the transfer of power to the 
legislature that the Services should be deprived of their privilege 
ot shaping policy. 

The fact that the control of the Superior Service.s and of 
their recruitment did not rest with the local Government or 
the Government of India was an anomaly which was bound 
to give rise to friction and mutual distrust The natural differ- 
ence between the point of view of the popular Ministers and that 



«e4 INDlAiJ ADMINISTBAHON 

of bureAucratio members of the public services, and the coaseious- 
ness of the Minister that his subordinate could look to a higher 
power for the enforcement of his views were, the minority 
thought, factors which vitiated the harmony of working. It was 
their clear opinion that the system of recruitment and control 
of the Services was incompatible with the situation created by 
the Seforms and would check its further development. In a 
responsible government there could be only one authority which 
should control the Services, namely the legislature of the land. 

§3 THE SERVICES UNDER SELF-GOVERNMENT, 1985 

After the political awakening of India and the growth of 
FolUieal seLt-consciousness among its people, the question 

awakeniiig of the Services began to be viewed and discussed 

of India from a new point of view. It was asserted as 

a self-evident proposition that all the Indian Services, high and 
low, ought to be manned and controlled by Indians, just as 
they are all paid out of the Indian revenues No proof was 
necessary for the axiomatic truth that those who are supposed 
to seive a country must be entirely under the command, guidance 
and ifuthonty of its people The ICS did not conform to this 
■sinfple and natural position Critics often said that its designa- 
tion was a complete misnomer, because it was neither Indian 
nor civil nor a service It was, in fact, a powerful hierarchy jii 
which were concentiated the agents of the British masters of 
India The same was true of the othei superior or imperial 
Serv ices 

With the announcement of Parliament's decision to grant 
Introduction the light .»f self-government to the Indian people 
of democracj the controversy about the status of the Services 
became more acute and began to wear an altogether different 
ispect The matter was discussed at length m the MontfonI 
Report and later on in the Report of the Joint Parliamentary 
Committee which considered the Governnient of India Act of 
1935 in Bill form. The transition from a purely bureaucratu 
to a partly democratic stage m India’s political development 
was bound to produce its own results, which followed as a 
natural corollary of certain fundamental assumptions. 

The civil services in a system of responsible government can- 
The civil not claim to be the ultimate seat of all govern- 
servant as a mental authority. They have to bow to the 
specialist wishes of the legislature and carry out its 
mandates with scrupulous loyalty. The enunciation of ideals and 
the shaping of policy is left entirely to Ministers who are the 
recognized leaders of public opinion The Services have to act 
m the capacity of skilled consultants, technical advisers, or in- 
specting or reporting officers. Their opinions, based as they 
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would be on long experience, would be entitled to great reject. 
But the Services should not be in a position to say the final 
word 

The new policy introduced by the Act of 1919 and 
Awdfty iBlt ^ little further by the Act of 19S5 created a feeding 

th* of profound distrust and anxiety in the minds of 

the (i\il servants It was, of course, never 
suggested that they should be discharged from employment 
or that their interests should be adversely afiected in any way. 
On the central y, the mdispensable and precious nature of the 
services they render was frequently emphasized Stdl, these 
officers realized that their old bureaucratic mdependence and 
supremacy were doomed under the new order. They would 
have to he answerable for their actions to the Indian legislatures 
in proportion to the grant ot political power to the Indian people 
This prospect of subordination was unwelconie to the British 
<i\il servant. He even became apprehensive as to the stability 
of his po'^ition 

However, it must be remembered that Parliament did not 
Trsnster piopose to t older upon India the full status of a 

paver to be vloimmon at once The process is to be gradual 
Hmite4 the advance is to be made m instalments. 

The transfer of political power into the hands of Indians contem- 
plated hv the Act of 193o is only partial It is necessarily 
accompanied by numerous limitations and lestraints A fully 
self-goveimng India cannot at the same time be governed by an 
agency ot foreign uuisteis But Parliament le not prepared to 
.’ibatidoii ull its authority in lespect of that poition of the Indian 
admiiiistiative striictuie on which the maintenance of its own 
active control depends 

The basic pbilo-opliv ot the whole aimugemeut is thus em- 
Tb« undarlying bodied lu a combination of two luherenth incom- 
prlRciple of the patible punciples of govermuent The absolute 
anruigomtiit nili of iiii inespousiblc huu-inaiiicy is to be dis- 
■c untiiiufd, .il least in what aio intended to be autonomous 
provinces Yet some ot the most vitni ben res of the state are 
to be ke pt Iv'Vond the jurisdietion of popular Mimsteis and legis- 
latures hueh a defective hypothesis inevitahh leads to the 
formation of that incongruous pioduct which is known as 
responsibility with reservations, or self-gov einment with safe- 
guards The essential contradiction of such a hybrid concept 
IS obvious It tlireateiib to caricature democracy 

A part of the Act ot 193.') — Part X — containing no less than 
46 sec’tioiis is devoted to elaboratin,.'’ the puvileges that are 
guaranteed to the Services under the ntw constitution. The 
lieeretary of State retains the power of making appointment* to 
the I.C S., T.M S. (Civil) and the Indian Police Semee. He 
can also make appointments to any other Service if he thinks 
25 
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it neoessarj to do so. Buies prescribiug tlie scales of pay, leave ^ 
PriiihgM of pensions, meKlical attendance, etc., have to be 
tht SwTiMS made by him The promotion of an officer, or 
appointed by any order suspending him from office, or punishing 
^ or formally censurmg him or adversely affecting 

of Bute jjjg eiQoluments in respect of pension, is to be 

made by the Governor-General or the Governor in his individual 
judgement A person who feels aggrieved by an order affecting 
his conditions of service may also complain to those authorities 
and seek redress The appeal may be taken further to the 
Secretary of State The salary and allowances of persons 
appointed by the Secretary of State are non-votable and are 
charged to the revenues of the Federation or the provmce as 
the case may be The liberal concessions granted to the 
European members of the superior Services m pursuance of the 
ieoomnieadatioiJ< of the Lee Commission are to be contmued 
Appointments to the other Civil Senices aie made by the 
Other CiTil .iiithontie-. m India and then conditions of service 

Serrioes aic also prescribed b\ them In the case of the 

Federation, it is the Got eraor-General or siu h person as he may 
direct; in the case of the provmce, it is the Goyeinor, or such 
pftson as he may direct No servant can be dismissed from 
office by an authority subordinate to that by which he is 
appointed The existing rights of persons who were already in 
service before the commencement ot the Act of 1985 are not to 
be adversely affected except by a competent authority Thev 
will also have the right of appeal against orders which punish 
or censure them Subject to all these lestnotions, the appro- 
priate legislatures m India will have power to regulate, by Acts, 
conditions of the Civil Service, within their spheres 

Control over the defence services vests entirely m His Maje-tv- 
in-Council and the Secretary of State 

The Lee Commission had recommended that Indiamzation 
Nominations stiould proceed in such a wav that by 1989 the 
to the I.O.S. Indian Civil Seivice should be composed of fifty 
per cent Indians and fifty per cent Europeans The fact that 
the ICS examination began to be held in India from 1921 did 
not mean that Indians were precluded from competing at the 
examination held m London In fact, a fairly large number of 
Indians entered the Service by the London door Recently it 
began to appear that the number of European recruits tended 
to fall below the fifty-fifty ratio, and it was therefore decided 
that the Secretary of State should appoint to the I.C.S. a certain 
number of graduates of British Universities by nomination in- 
stead of by competitive examination Further, even though the 
nghl of Indian students to appear at the London test was not 
taken away, it was severely curtailed by a new rule that all 
candidates who desired to appear at that test must have previously 
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secured an Honours degree of a British Univetsity. Indian 
opinion is opposed to these changes. 

The Act provides that there ^all be a Public Service C(»a- 
Pnl^lie nuBsion for the Federation and a similar oommia- 

Serries sion for each province. Two or more provineea 

OemmiiBlrai xnay agree to have a common body as has been 
done by Bombay and Sind. The chairmen and members of 
these commissions are to be appointed by the Governor-General 
or the Governor as the case may be, in his discretion, and he 
has also to determine the number of members, their tenure of 
office and conditions of service At least one-half of the 
members of a commission must be persons who have held office 
for at least ten years tmder the Crown in India. The expenses 
of the commissions mcludmg salanes, allowances and pensions 
to their staff will be non-votable by the legislatures 

It ill be the duty of the Pubhc Service Commissions to hold 
Duttes exammations for appomtments to the Civil Services. 

They are to be consulted, subject to certam exceptions, on 
matters relatmg to the methods of recruitment, on the principles 
in making promotions and transfers from one service to another, 
on all disciplinary matters affecbmg a servant, and so on How- 
ever, it 18 not necessary to consult the commissions about th^ 
manner in which appointments and posts are to be allocated as 
between the various communities. 

The object of creatmg a body like the Public Seivice Com- 
Th« pouibilitj mission is to ensure proper recruitment for the 
of iheir country’s executive and the efficiency of its work- 

sueccss mg I’ublic administration cannot be allowed to 

be demoralized by unscrupulous political interference A 
reasonable amount of mdependence has to be guaranteed to 
officers in the performance of tbeir legitimate duties However, in 
the peculiar conditions of India, the Public Service Commissions 
may not be able to achieve these results Their constitution is 
faulty. There are numerous statutory encroachments on what 
ought to be their exclusive jurisdiction. The general nature 
of thew working may turn out to be highly bureaucratic and 
their outlook may not harmonize with the general trend of 
public opinion in the country. Mmisters may find them to be 
handicaps which thwaft rather than assets which strengthen the 
progressive working of the state machine. Even an independent 
commission of this type must imbibe the general atmosphere 
which pervades a nation. If they live in a democracy but are 
also impervious to its ideologv and bevond its control, the 
existence and functioning of such bodies may not prove to be an 
unmixed blessing 

U CRITICISM 

Indian public opinion has approached the question of the 
Services with peculiar caution. To the Indian, officers of the 
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bureaucracy like Collectors and Commissioners are the embodi* 
Exciniin ments of the sovereignty of raj. Till 

•f latfiuu recently, all the superior grades of the governing 

bureaucracy were almost entirely manned by Europeans who 
were ioreigners to the land The deliberate exclusion of Indians, 
in spite of Acts of Parhapaent and the Queen’s Proclamation of 
1858, was felt by them as derogatory to their self-respect and 
patriotic sentiment It was to them a constant and st€u:iding 
reminder ot the degree of degradation to which they had been 
reduced by circumstances 

The ostracism that was imposed upon the citizens pf the 
Extravagut country was in itself sulhciently humiliating; the 
scakt of pa; injury was aggravated by the extravagant scale 
■on w’hich remuneration was paid to the foreign servants from 
the revenue of a poor country The Covernor-General of India 
stood and still stands unique and unequalled m the hierarchy 
of officials of the whole world in point of his salary and sumptuary 
allowances Even the President of the wealthiest democracy 
in the world, the United States of America, and the Prime 
Minister of the mightiest empire m history, the British Empire, 
are .paid less than he Members of the Indian Civil Service also 
sAill stand umque in comparison with their brethren in other 
countries The monetary dram that results from this top-heavy 
agency is immense With the retiring of officials from the 
country' at the end of a long period of service, the whole volume 
of administrative experience acquired h\ them also leaves the 
shores of the country 

Blit the evil is not only financial It is moral As the late 
Uo acepe ^ ^ Gokhale, the eminent Indian politician, 

lor Indian jxjinted out, under the atmosphere of foreign 
adminiitratiTe domination, a kind of dwarfing oi stunting of the 
Indian race has been going on The upward im- 
pulse, the healthy ambition to use to the loftiest heights, which 
IS cherished in an atmosphere of democratic freedom, is being 
dried up by continued existence in an environment of abject 
inferiority The administrative and military talents which haxe 
been the glory of the country’s histoiTf m the past are bound to 
deteriorate and finally disappear owing to sheer disuse. This 
IB mev liable in the absence of proper opportunities for their 
complete or even partial exercise 

The admiration showered upon the marvellous efficiency and 
machme-like systematic working of a bureaucratic government 
might be relished by the conqueror’s instmet of self-preservation 
and self-exaltation. It might even find an echo in those amongst 
the conquered community who can be abstract and objective 
appreciators of organized efficiency Yet achievement in this 
direction is not the only criterion of the success of a hierarchy 
of officials • 
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Lord Morley was led to imagine that '«ar administration 
Lord Morky’i would be a great deal more popular if it were a 
opinion tnfle less efficient and a tnfle more elastic. Our 

danger is the creation of a pure bureaucracy, competent, 
honourable, faithful, industrious, but rather mechanical, rather 
lifeless, perhaps rather soulless ’ No administration can be 
progressive or beneficent which crushes the self-reliance of a 
people and gives no latitude for the realization of their natural 
aspirations. 

Fifty years ago, a responsible statesman like Lord Salisbury 
could ask ‘Is there any man who would have the hardihood 
to tell me that it is within the range of possibility that a man 
111 India should be appomted Lieutenant-Governor or Chief 
Commissioner or Commander-m-Chief or Viceroy without any 
regard whatever to his race? It is well to avoid political 
hypocnsy There never was a coimtry and there nevei will 

be one in which the government of foreigners is really popular 
It will be the beginning of the end of our Empire when we forget 
this elementary fact and entrust greater executive pow’ers in the 
hands of natives Our Governors of provinces, our magistrates 
of Districts and their principal subordinates ought to be English- 
men under all circumstances ’ However, sentiments like tjiese 
•lie out of tune with present-day imperial notions, and m^y 
he taken to have been automatically discarded in the promise of 
the grant of self-government of a responsible type In fact, in 
civil administration Indians are now holding important posts, 
and now u louple have even been appointed as Governors 



XLIII. EDUCATION 

Ik the earlier day6 of the Compuny’s rule no serwus attention 
Early hiatory could be paid to the education of the subjects on 
account of the uncertain and restless tunes. Their efforts were 
conffned to the estabhshment of a Mohammedan or Sanskrit 
college of the old type Warren Hastmgs and Lord Cornwallis 
took steps in this direction In 1782 Hastings founded the first 
college in Bengal to encourage the study of Arabic and Persian. 
A similar college was established in Benares in 1791 for the 
cultivation of Hindu laws, literature, and religion. 

New influences were, however, soon at work A knowledge 
of English became a means of hvelihood for Indians under the 
rule of the English-speaking people A demand arose for faci- 
lities in Enghsh instruction in Presidency towns A struggle 
was going on between the old and the new schools The 
Orientalists wished to maintain the study of oriental classics 
in accordance with methods indigenous to the country. The 
Anglicists urged that all instruction should be given through 
the .medium of the English language and should be in accor- 
dance with modem ideas. 

Lord Macaulay was the famous supporter of the Anglicist 
Maeaalay’s school He recorded his opinion in a separate 
Minate Minute which vigorously expressed his contempt 

for oriental learning His influence was irresistible. Lord 
William Bentinck decided that the promotion of European lore 
must be a main object of British rule A Resolution of the 
(lovemor-GeTieral in 1834 plainly declared for English as against 
oriental education Lord Auckland’s Minute in 1889 finally 
closed the controversy Since that time, the spread of western 
knowledge came to be regarded as one of the duties of th4 state 
and the English language was adopted as a medium of instruction 
in high schools, colleges and universities 

In 1854 the education of the whole people of India was accept- 
DUpatch ed as a duty of the State The Board of Directors 
of 18M issued their famous dispatch which xg described 

.ir, the ‘Charter of Education in India’ A number of changes 
were proposed ‘(i) the constitution of a separate department 
for the administration of education, (ii) the institution of 
universities in the Presidency towns, (in) the establishment of 
institutions for training all classes of people, (iv) the mainten- 
ance of the existing Government Colleges and High Schools and 
a ^rther increase of their number, (v) the establishment of new 
Middle Schools, (vi) increased attention to schools for elemen- 
tary education, and (vii) the introduction of a system of grants- 
in-aid The mother-tongue was to be the medium of instruction 
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iQ lower branches and Ehighsh in the higher. There was to be 
■complete religious toleration. Female education was .to be 
cordiallj supported and encouraged by the Government. Sir 
Charles Woo< i was mainly responsible for sending this dispatch. 

Another dispatch was published m 1859 It confirmed the 
1869 principles of the earlier dispatch, but pointed out 

that elementary education was not being properly promoted 
The system of grants-in-aid w'as not thought desirable or 
expedient with leference to primary education, and it was re- 
commended that the Government should provide for such educa- 
tion more directly through the mstnimentality of its officers A 
special cess upon land for primary education was also recommend- 
ed for the consideration of the Government. 

Universities were established in Bombay, Madras and Calcutta 
UnW«nitie> in 1857, m the Punjab m 1882 and in Allahabad 
in 1887 They were all merely examining bodies The growth 
of schools and colleges proceeded rapidly, and by 1882 there were 
more than two and a quarter million pupils under mstruction 
in public bodies The Commission of 1882 again made useful 
recommendations and advised increased reliance upon private 
effort .According to the principles of local self-government, 
municipalities sind Local Boards were given consideiable liberty 
m the management of pnmary schools In 1898, a reMew ,of 
the situation was made and a searching inquiry followed A 
conference of educationists was convened in Simla in 1901 A 
ComrnibSKin to investigate and report on the working of univer- 
sities was appointed in 1902 The Indian Universities Act was 
passed in 1904 bj Loi-d Curzon’s government to give effect to the 
reconimendations of the Commission 

The -^ct specificalh recognized the wider functions of the 
The Aet iimveisities iiieliidmg uistruction of students and 

t8M .ippomtuieiit of professors and lectmeis and equip- 

ment of laboratories and museums tor that purpose Territ'Onal 
limits were assigned to each university Conditions for the 
affiliation of colleges were presciibed A systematic inspection 
of colleges by the university was established. The term of a 
Senatoi ’s office was presciibed to be live lears instead of for 
life as before The number of Senators and Syndics was limited, 
and a majority of nominated members was created Xew regula- 
tions of the five universities weie promulgated in 1905-6 Thev 
weie all affiliating umversities and any number of colleges could 
be affiliated to them They soon ceased to be hvmg organisms, 
since then constituent parts — the different colleges scattered over 
the province — contributed uothmg to the common life of the 
university. 

A Eesolution of the Government of India in 1918 recognized 
the necessity of restricting the area over which affiliating uxuver- 
‘cities had control The institution of teaching and residei^al 
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universities was recommended. The strength of communal feel- 
ing and the growth of local and provincial patric^ism helped in 
the development of the new policj’ Patna, Luchnow, Bangdoo, 
Dacca and Delhi became university centres So did Benares and 
Aligarh These are not only examining but teaching bodies and 
their territorial jurisdiction is stnctly limited 

The Calcutta University Commission, presided over by Sir 
The Oslentta Michael Sadler, made their voluminous report m 
Univenity 1919 They recommended a complete reorganiia- 
ComralsBion Qf system of highei education in Bengal * 

The institution of new types of bodies kiionn as Intermediate 
Colleges was suggested To them was to be transfeired secondary 
and mtermediate education Most of the recommendations of 
the Commission weie, however, left unheeded when, after the 
Montfoid Beforms, the Calcutta University was transferred tr> 
the Government of Bengal, and action was taken the latter 
to modify the affairs ot the university m 1921 

After the Montford Beforms, education beiaine a Transferred 
Altar tha subject, admimsteied by Ministers responsible to 
Montford tin. legislatuie Gicat ht>i)es were entei tamed 

Raforma .ibout the acceleration of flu- piogiess of education 

nndeV the new ( onditioiis Thev weie not fulhiled for various 
leasons, chieflj owing to lack of funds Endea^onrs were made 
to combat illiterac% In proMding for tree and compulsory education 
in primary schools The Bombuv Council took the lead m this 
matter by passing tlie (mnpulsoiy Ed’n-atioii Act, and other 
provinces passed snnilm measures The geiieial control of thi' 
university system was placed within the proMiice of the local 
Governments M,nn of them passed legislation to modify the 
constitution ot the older institutions or to create new ones al- 
together. The Allahabad Uiineisit\ was reorganized The 
Madras University was also leinodelled New unireisities were 
established at Nagpui and Agia aial agitation for another in 
Bajputana is being earned on There are now 1." universities 
111 British India, and 3 lu Indian States 


The Bombay Government was not left eiitnelj unaffected 
Bambay A special committee was appointed to suggest mea- 

UniTtrsity sures of reform Its lieport made vanous lecom- 
reforms mendations about the grouping together of colleges 

111 the city of Bombay so as to develop "a university area It 
itcommended an alteration of the constitution of the" University 
in order to make it more democratic and elective. Separate 
universities for Poona in the first instance and for Gujarat, 
Ivarnatak and Sind in course of tune were also recommended 
The question of the determination of tlie medium of instruction 
was left to the universities themselves Action upon the report 
was then taken by the legislature 
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The Bombay Umveraity Act passed m 1928 considerably al- 
lU pt wt tered the Gonstittfticm of the Uaiv^ity. The 
Cemtitiitfni Senate, which till then contained an overwhetmmg*- 
ly large nominated majority, has now been given a predonuhaatly 
elective character In addition to the Chancellor, the Vice- 
Chancellor, the Itegistrar and some Government officials who 
ale ex oflicio members, the Senate consists of members elected 
by different constituencies Principals of colleges and university 
professors elect thirteen members, college professors (including 
principals) elect twenty, headmasters of schools elect five 
Pubhc associations or bodies m British India like mumcipalities, 
the Indian Merchants’ Chamber, the MiU-owners’ Association, 
District Local Boards, etc , send another fifteen Eegistered 
giaduates of the University elect twenty-fave Faculties consti- 
tuted by the Senate elect ten Iiastly, the Bombay Legislative 
Assembly sends five representatues, one of whom is the member 
tor the University As Sind is no longer a part of Bombay, its 
legislature is at present without a lepresentative on the Senate 
The total number ot elected members thus reaches ninety-three 
The number of those nominated by the Chancellor is limited to 
folly 

The executive goveiiimeiit ot the Umveisity is vested as be- 
tore in the Syndicate, which now consists of the Vice-Chancellor, 
the Bector if any, the Director of Public Instruction, seven persons 
elected by the Academic Council from itself and nine persons 
elected by the Senate from those ot its members w'ho are not 
pnncipais, professors or headmasters The term of the Syndicate 
Is three years and of the Senate fi\e years 

A new body called the Academic Council has been created to 
legulate purely educutioual matters like teaching and examma- 
tioiis, courses of study, scholarships and prizes, etc It consists 
ot the Vice-Chancellor, Deans of Faculties, representatives of 
university professors, headmasters and Boards of Studies, lu addi- 
tion to hie representatives of the Senate 

After the advent of provincial autonomy, educational activity 
After profin- h.is received a great impetus lu all the provmces. 
eltl auteMmy Maiiv committees have been appointed during the 
List two years to consider various problems and action is being 
taken on then repoits. The provision ot adequate aii.iugements 
for physical instruction, estabUshinent of secondary education 
boards, a complete overhauling of courses of studies and textbooks, 
reorganDation of the grant-m-aid scheme, introduction of free 
and conipuLsory primnry education, phanning a vigorous mass 
drive against illitemcy, closing of government high schools and 
colleges vvJieii then work can be foimd to be capable of being 
easily taken by private institutions, encouraging and activelv 
helping Kchemeb of adult education, making the mother-tongue 
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the medium of instruction, are matters which are seriously 
engaging the attention of Ministers. The Wardha scheme has 
suggested radical alterations in the ideals and methods of 
education, and experunents based on those suggestions are being 
carried out in many provinces 



XLIV. FAMINE RELIEF AND IRRIGATION 

§1. FAlhONlB B£IjlIEi!F 

Ik a predominantly agricultural country like India tbe oalamiliy 
of famines is not of unusual occurrence It is one of the 
important duties of the Government to prevent famines as for 
as possible and, when they come, to mitigate the evils which 
accompany them The protection of the country from foreign 
mvaders and the preservation of peace and order in its mternal 
admmistration are factors which remove the artificial causes of 
famines The most frequent cause of famine is, however, the 
absence or shortage of rainfall, and an inadequate water supply 
for the growth of crops Measures for the prevention of famine 
have the objective of providing lai^e stocks of water which can 
irrigate fields and tracts even m the absence of ram. 

No systematic attempt at regulatmg and organizing famine 
Early history relief a as made during the earlier years of the 
Company's rule, though disconnected and spasmodic efforts were 
made to rcheve distress whenever famines actually occurred. 
After the transference of government from the Cpmpany»to the 
Crown, the responsibility of providing proper machinery* for 
relieving the distress caused by famines fell upon the Govern- 
ment of India The great Orissa famine occurred in 1866, when 
the prmciples and methods of relief were still unsettled and 
unformed Therefore a Commission under the presidentship of 
Sir George Campbell conducted an inquiry and made suggestions 
for the adoption of a humane poliev "WTien the rains failed in 
1868 and 1869 in Eajputana, the North-Western Provinces and 
the Punjab, unprecedented action was taken by the Government 
to relieve distress, and a large expenditure was incurred A 
similar course was taken in 1873 when the province of Bihar 
was affected But reaction immediately set in In 1876-8 
really great famines burst upon Madras, Bombay, the North- 
Western Provinces, Oudh and the Punjab Relief proved in- 
adequate and mortality was great A second Famine Commis- 
sion. under the presidentship of General Strachey, was appointed 
to investigate and make a report 

This Commission published its report in 1880 It formulated 
CommiMlwi general principles for the proper treatment of 

of 18W famines and also suggested particular measures 

of a preventive or protective character The bbligation imposed 
upon the state of offering means of relief to those in distress 
was recognized, though it was not to be administered so as to 
discourage thrift and self-reliance among the people. The 
Famme Code was framed accordingly It was put to a crucial 
test in the famine of 1896-7. Another Commission was appmnted 
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m 1898 which fully vindicated the wisdom of the policy of the 
earlier Commission. A severe drought again occurred in 1899> 
and the Famme Commission of 1901 was instructed to inquire 
into the whole question of famine relief administration 

This Commission made detailed recommendations The first 
Coinmislieii danger in the practical working of the scheme of 

sf 1901 relief was the danger of unpreparedhess Ex- 

perience had demonstrated the unexpected nature of most of the 
famines. It was therefore best to be always completely prepared 
to face them An efiicient system of intelligence, effective 
prograniiiies of relief vork, reseives of establishments, reserves 
of tools and implements were suggested as safeguards. A careful 
look-out was to be kept for the regular premonitory symptoms 
of distress Failure in rainfall, rise in prices, contraction of 
private chanty, contraction of credit, and increase in cnme were 
described as the warnings of approaching calamities MTien thev 
occurred, systematic distribution of relief should begin Test 
works should be opened to give employment to able-bodied 
people, and lists of disabled persons entitled to gratuitous relief 
should be prepared Private charity should be vigorously 
organized Suspension of land resemie should be granted if 
necessori The recoiiiinend.itions of the Commission were 
accepted, and the present famine relief pohcv is shaped in 
accordance with them 

Before 1878 no special financial provision was made to meet 
Fund* for the obligations imposed by periodic recurrence of 

famine relief famines They were treated as extraordinary cala- 
mities, and expenditure entailed by them was also regarded as 
evtraordinarv From 1878 an annual sum of one and •> half 
crores of rupees was set aside for ‘famine insurance’ It was 
to be utilized in actual distribution of relief when famines 
occurred In prosperous years, when it was not directly required 
for relief, ‘protective’ works like railways and irrigation were 
constructed out of it Even ‘productive’ works which would 
otherwise necessitate fresh borrowing were sometimes constructed 
out of this grant 

Smee the Reforms of 1919, farmne relief became a liability 
upon the Provincial Governments, which were required to 
maintain with the Government of India a Famine Insurance 
Fund by contributing from their resources a fixed sum of money 
every year Bombay was required to provide about Rs. 63 lakhs 
the Central Provinces Rs 47 lakhs, the United Provinces Rs 89" 
lakhs, Bihar and Orissa Rs 11 lakhs, Madras Rs G lakhs, the 
Punjab nearly Es 4 lakhs, Bengal Rs 2 lakhs and Assam 
Rs 10,000 annually. Out of the annual contribution, funds 
would be spent on the construction of protective irrigation works 
and on relief measures when necessary The balance to the credit 
of the fund was regarded as invested with the Central Govern- 
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inenl, whjich paid inteKst on it. The annual contnbutionB 
might be suspended when the accumulated total of the fund 
was not less than six times the amount of the annual assignment. 

In 1928-9 the Famine Insuiance Fund was changed into the 
Famine Belief Fund and it was decided that all annual asidgn- 
ments made to this fund from revenue, as well as its balances, 
till they exceed a certain amount, should be spent only on the 
relief of famine When the balance exceeded a certain minimum 
money could be borrowed from it for biiancing the Provmcial 
Account. The Famme Belief Fund amounted to a little less 
than three crores of rupees in 1937 after deducting the necessary 
withdrawals 

On the introduction of provincial autonomy m 1937, famine 
relief was left entirely to the Provincial Government The 
Famine Belief Fund was discontinued and the balances due to 
the provinces were returned to them The provincial Ministers 
and legislatures are now required to devise proper arrangements 
for avoiding and alleviating the misery caused by famines 

Measures for the relief of famines are different from measures 
PrereniioB prevent them The extension of the system 

of taminec' nl railways and the introduction of cheap and 

irrigation rapid means of communication make it possible 

to equalize the abundance in one part of* the 
country with the scarcity in another part The movement of 
foodstuffs and migration of people become easy under these 
conditions Tiie construction of irrigation schemes which provide 
water independent of rainfall is another effective measure of 
prevention. The sinking of wells, building of tanks and canals, 
and accumulation of ram-water in artifical leservoirs are some 
of the forms of irrigation works In a large part of the country 
extensive projects of this type have alreadv been carried out, 
and to that extent the liorrois of famine have been leduced. 
The extension of lailwaxs and iirigatiou works are the chief 
remedies agiun>.t the daiigeis of famine 

linpioied agiiciiltiiie a further remedx Special measures 
Irapraved have been taken to eoiiv+itiite separate Agricultural 

ngriealtnre Departments Colleges for imparting education in 
iigncultuie bine also been established, a'» fur example in Poona. 
Experimental farms are maintained to demonstrate the efficacy 
•of improved methods Endear ours are made to improve the 
quality and the quantity of the yield of the soil and to make 
agriculture more prosperous and paying 

. The estabh>-hment of separate departments for industries is 
Storttag •! .mother step in the same direction The creation 

iadniriM of new industries offers a variety of alternative 

occupations, and the burden of population dependent upon the 
land 18 diinuiished The destruction of Indian industries has 
had the effect of leavmg the Indian labourer with only one kind 
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of oooupation, agriculture. The establislunent of different 
industnes adds to the national income and increases the staging 
powder of the people They are in a stronger position to face 
the disastrous consequences of famme And through the 
diversification of employment the monotony of life is diminished 

All measures taken to relieve agricultural mdebtedness in 
Relief of the long run reduce the acuteness of the miswy 

Indebtedness of famine They make agriculturists better 
equipped to resist the evil when it occurs Advances like 
takkavi loans enable them to purchase seeds or implements oi 
cattle, or to sink wells Acts like the Deccan Agriculturists 
Behef Act or the Gujarat Talukdars Act are specially passed to 
help them in their sad plight of bondage to the money-lender 
Co-operative credit societies are formed for the same purpose. 
The cumulative result of such steps ig that the farmer is happier, 
more energetic, and bettei able to resist misfortune 

§2 IREIGATION 

Iirigation works are of immense value in an agricultural 
Importance of country like India The characteiistics of Indian 
irrigatiott ramfall have been described to be ‘its unequal 
distribution over the country, its irregulai distribution through- 
out the seasons and its liability to failuic oi serious defioienei ' 
The frequency of famines and scarcity is a cr nstant menace to 
the peaceful life of the country Irrigation works have been 
known in India from ancient days The constiuction of canals 
and tanks is recorded as having been undcit.iken by the Hindu 
Rajas in early times and by the Mohammedan monarchs after 
the establishment of their rule in India After the advent of 
the British Government, the construction of irrigation works 
was begun in north and south India about 1836-7 These works 
proved to be eminently successful Attempts were then made 
to promote irrigation through the ugencv of piivate companies, 
but they proved ftuancially unsound and wen therefoie 
given up 

The continuous occurrence of famines tliiniiE! the last decade 
Irrigation of the nineteenth century demonstrated the m- 
CommiBShm, estimable utility of irngation -norks The need 
for their expansion was felt increasingly The 
whole question was therefore leferred to an Irrigation Commission 
which was appointed in 1901 and made its report two years later 
The Commission came to the conclusion that in those parts 
which were subject to the calamity of famines and droughts — . 
the Deccan, Madras and the Central Provinces — there was no 
prospect of irrigation works proving financially remunerative 
However, such works, if constructed, were bound to mitigate the 
intensity of famines The report sketched a rough programme’ 
of works, recommending an expenditure of nearly £80,000,000 
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during the following twenty years and it became the basis of 
the irrigation policy of the Qovenunent of India. 

Irrigation works in India are divided into different classes. 

There may be non-storage works, perennial canals, 
of inigatloB inundation canals, or storage works. There is 
works another classification based on the financial acgieot 

Some works are described as productive, others as protective, 
and still others as minor irngation works. Productive works are 
big undertakings which are expected to yield an amount of mcome 
sufficient to cover the expenses of maintenance and the pay- 
ment of mterest on capital spent on them Only such works 
can be financed from loans. Protective works are constiucted 
with a view to guard agamst the necessity of periodical expendi- 
ture to relieve distress m tracts where rainfall is piecarious 
They are financed from currant revenues, generally from the 
annual grant for famine relief There is no expectation of direct 
financial return from such works Minor works include very 
small works, and aie not very important 

Irrigation has made tremendous piogress m different paits ot 
Growth of India during the last fifty years The capital in- 

trrigation vestment on productive and protective woiks now 

cornes to about Es 150 crores Oter BO milhon acr(?s are 
stated to be receiving water from Goieinment irrigation wdrks 
and the total length of mam and branch line canals with their 
distnbutanes amounts to about 75,000 miles After the Act of 
1919 irrigation became a provincial subject and since 1922 many 
big constructions, involving a capital outlay of over Bs 50 
crores, have been completed The most prominent of these are 
the Sutlej Valley Project m the Punjab, Sarda-Oudh canals in 
the U P , the Sukkur Barrage m Sind, the Bbandardaia and 
Bhatgar dams in the Bombay Deccan and the Cauveri Beservoir 
and Mettur Project m Madras Undei provmcial autonomy the 
subject of irrigation is entirely m the bauds of the Ministers and 
the legislatures of the provinces, but when a conflict of interest 
and dispute arises between two or moie provinces, the federal 
authority has to intervene 
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XLY. FEOM 1600 TO 1858 

§1. THE CHAETEB OF ELIZABETH, 1600 

I Circumstances leading to the grant 0 / the Charter. 

The closing of Constantinople by the Sultan of Turkey and 
ihe consequent attempts to open up new trade routes to eastern 
countnes ended in the discovery of the Cape of Good Hope. 
The nation which led in the development of Indian trade was 
Portugal To that nation was awarded India when, by the 
famous Bull of May 1943, Pope Alexander divided the whole 
of the undiscovered Christian world between Spam and Portugal 
Holland soon entered the arena as a rival of Spam and sent out 
two big organized expeditions to Java by the Cape m 1596 and 
1596 English mei chants did not hke to see all the eastern 
trade pass into the hands of foreigners They held a meetmg at 
Foimder's Hall, London, under the presidentship of the Lord 
Mayor m September 1599, and resolved to form an association 
for the purpose of estabhahmg duect trade with India. The 
Charter was granted fifteen months later, m 1600. 

II The constitution of the Company as prescribed hff ihe 
Charter of 1600 • 

( I ) The total number of members who were mcorporated in 
the Company was 217 

(II) Further admissions to membership depended upon the 
candidate’s being either a son, twenty-one years of age, of an 
original member, or being an apprentice or b servant or a factor 
of the Company, or simply being elected to membership by the 
general body of the Court Members would naturally be persons 
who would offer suitable contributions to the capital of the 
(.’ompany 

(ui) A Go\ei'aor was to be elected annually by the members. 
He was to be the chief executive official of the Company. 

(iv) Twenty-four committees, each consisting of an individual, 
were to be annually elected by the members, and the Company’s 
wotk was to be distributed among them, for instance there were 
separate committees for looking after voyages, provision of 
shipping ^nd merchandise, sale of merchandise leturned, and bo 
on The 'tissembly of the committees was called the ‘Court of 
Committees’ to distinguish it from the ‘General Court’ or the 
general body of members The twenty-four committees later on 
came to be designated the Board of Durectors. 

III. Legislative powers of the Company. 

( 1 ) The Company nught assemble themselves in any con- 
venient place ‘withm our dominions or elsewhere’ and there 
‘hold court’ and ‘make, ordam and constitute such and so many 
reasonable laws, constitutions, orders and ordinances as to them 
shall seem necessary for the good government of the Company 
26 
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and of all factors, masters, marines and other officials and for 
the advancement of traffic and trade*. 

(u) They might impose pains, penalties and punishments to 
ensure the observation of these ordinances. 

(m) Their laws and punishments were to be reasonable and 
not contrary or repugnant to the statutes of England. 

This power was similar to the power of making by-laws 
exercised in modern days by an ordinary municipal or commercial 
corporation The laws were mainly regulations for the guidance 
of the Company’s servants and officers Historically, they are 
the germs out of which the Anglo-Indian codes have developed 
No copy of the earlier regulations is known to exist 

IV The privileges of the Company 

(i) The chief privilege was the exclusive right of trading 
between the Cape of Good Hope and the Straits of Magellan. 
The monopoly was to continue for fifteen years 

(u) The only restriction on the privilege was that the 
Company were not to trade m any country belonging to a 
Chnstian Prince or State which was in alliance with England, 
without the permission of the said Prince oi State 

(m) A command was issued to subjects that violation of this 
privilege of the Company was liable to punishment 

\iv) The Company were allowed to grant trading licences to 
others 

Such monopoUes were in accord with the ideas of the fiimes 
and were justified by circumstances Modern conditions of trade 
did not exist then, There was no universally acknowledged 
mternational law Competition in trade meant war ‘For the 
successful prosecution of Eastern trade it was necessary to have 
an association powerful enough to negotiate with native prmces, 
to enforce discipline among its agents and servants, and to drive 
ofi European rivals with the strong hand The independent 

trader was, through his weakness, at the mercy of the foreigner, 
and, through his irresponsibihty, a source of danger to hi'i 
countrymen ’ It was only later that the monopoly became un- 
bearable, when it had outlived the conditions which made it 
necessary 

V The nature of the commercial worhing of the Company 

(i) There is no reference to the capital of the Company in. 
the original Charter 

(ii) There is no mention of qualification to regulate the 
votmg power of the members There appears to have existed 
equal votmg power for all members irrespective of the amounts 
of their contributions Any member appears to have been eligi- 
ble to be elected to the committees 

(iii) There was no joint stock The Company came under 
the class of Begulated Companies Members were subject xo 
certain common restrictions and had some common privileges, 
but each one traded on his own capital and for every separate 
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^rojstge. After 1612 all coatributiooa were thrown into a joint 
stock and the Company became a ]oint<stock company. 

§2. THE BEGULATING ACT, 1778 
I. Clauies which made changes in the constitution of the 
Company. 

(i) The qualification for a vote in the Court of Proprietors 
was raised from £500 to £1,000. 

(ii) The Euectors, instead of being annually elected as before, 
were to bold office for four years, a quarter of the number being 
annually re-elected. 

II, Clauses relating to the Government of Bengal 

(i) For the Government of Bengal, a Governor-General and 
four Councillors were appointed In them was vested the whole 
civil and military government of the Presidency The old system 
of government by a President and Council or by Select Com- 
mittees, introduced by Clive, was abolished The first Governor- 
General and the four Councillors were named m the Act Later 
on the patronage was to be vested in the Company 

(ii) Th^lr tenure of office was to be five years and they were 
liot to be removable during the period except by the King en 
the representation of the Directors This temporary enactment 
IS beheved to be the origm of the custom which limits the tenure 
of important offices m India like those of Gpvemor-Generfcl, 
Governors or Executive Councillors to five years 

(m) The Governor-General and Council were bound by the 
votes of the majoiity of those present at their meetings In the 
case of an equal division the Governor-General was to have the 
castmg vote 

In so far as a legular executive machinery was provided for 
the Presidency of Bengal by these clauses of the Act, there was 
an improvement over the earlier situation However, m pi-actical 
working, the system proved disastrous Out of the four 
Councillors who were nominated by the Act, three were antago- 
nistic to the Governor-General and opposed him in all important 
measures As they formed a majority and as the decision of 
the majority was, by law, binding on all, the Governor-General 
was subjected to the mortification of bemg compelled to carry 
out the mandates of his opponents Very often, the responsible 
head of the admimstration was required to do things which he 
did not approve of His casting vote could not be given unless 
there was a tie. Such occasions were rare as long as the Council, 
together with Governor-General, consisted of five members 
Francis, who was a member of the Council, was a sworn enemy 
of Warren Hastings and harassed him by constant and merciless 
opposition These unseemly dissensions in the executive Govern- 
ment were demoralizing. They detracted from the efficiency of 
management and caused widespread embarrassment and con- 
fusion. The Governor-General jvas placed in a most awkward 
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position and bitter recriinination and bickering were a feature 
of the mutual relations of the Company’s chief o ffl cia la in Ben^.. 

m. The supremacy of the Bengal Presidency over tie 
other presidencies was definitely declared The Governor- 
General and Council were given power to superintend and control 
the government and management of the Presidencies of Madras, 
Bombay and Bencoolen (in Sumatra) 

This was a wise step It secured a unity of control and a 
uniformity of pohcy throughout the growing territorial possessions 
of the East India Company m India The administration of 
the different presidencies and factories needed co-ordmation, and 
the sense of their bemg parts of a coherent whole had to be 
developed. The creation m India of a commandmg and supe- 
rior authority was therefore a step m the right direction 
However, the provisions of the Act in this respect were not 
clear The Governors of the Presidencies of Madras and Bom- 
bay continued to defy the newly-created supreme authority and 
to undertake mihtary ventures on their own mitiative The 
war with the Marathag and the war with Hyder All were the 
results of the actions of the Governments m the presidencies 
They involved the Governor-General m financial embarrassment 
and compUcated political responsibility It was therefore neces- 
saiy to strengthen the inadequate clause which declared the 
supremacy of the Governor-General. 

IV. The Qovernor-Oeneral and Council were to obey the 
orders of the Court of Directors and keep them constantly 
informed of all matters relatmg to the interest of the Company 
The Indian official’s subordmation to the authorities in England 
was thus clearly established 

V. The Directors were to keep the Treasury informed, within 
fourteen days of their receipt of Indian dispatches, of the civil, 
military and revenue affairs of the government of the Company. 

The control of the British Parliament and its right to be 
acquamted with the affairs of a private corporation were here 
clearly demonstrated. 

VI A Supreme Court of Judicature was established in 
Bengal. It was empowered to exercise civil, criminal, admiraltj 
and ecclesiastical jurisdiction and to establish rules of procedure. 
Its authority extended to all British subjects residing in Bengal, 
Bihar, and Orissa under the protection of the Company. It 
consisted of a Chief Justice and three other Judges. 

But, (i) the Governor-General and the Councillors were 
exempted from its jurisdiction, (ii) when natives of the country 
were concerned, suits and actions could be heard by it where the 
defendant native had agreed to go to the Supreme Court ; 
(lu) appeals against this Court could be made to the King-in- 
Council 

In many respects the Act y^ag both defective and obscure. 
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^i) WTuch of the two authorities, the Council or the Court, was 
paramount? How far could the judiciary control executiye 
officials without sapping civil authority? (li) What law was the 
Court to administer? ‘Apparently it wag the unregmioste 
English law, insular, technical, formless, tempered in its 
application to English circumstances by the quibbles of judges 
and the obstinacy of juries, capable of being an mstrument of 
the most monstrous injustice when administered m an atmosphere 
different from that in which it had grown up.’ Neither Hindu 
nor Mohammedan nor any other indigenous law was apphcable 
by the Court (iii) What pereons came under the juri»iiction 
of the Court’ It was difficult to define the persons who came 
under the class of British subjects. Sir Courtenay Ebert thinhs 
that probably it included only European British subjects and 
not native inhabitants of India residing in the three provinces 
It was also difficult to define what exactly constituted employ- 
ment m the service of the Company Could a native landowner 
farming revenues be described as a servant? There was no 
authority to give rulings m such doubtful cases 

The Court claimed to have jurisdiction over the whole native 
population. The quarrel on this point culmmated in the famous 
Cossijurah case The Sheriff and his officers, who were atbeiapt- 
mg to execute a writ issued by the Court against a zamindar, 
were driven off by sepoys acting under the orders of the Council 
The action of the Council was not disapproved of by the 
Directors, and practically the Court was defeated on the point 
The Court also claimed the right to try English and Indian 
officers of the Company for acts done by them in their official 
capacity On this point it was successful, against the wishes 
of the Council to the contrary The Supreme Court further 
declared that it was competent to try actions agamst the judicial 
officers of the Company for acts done in the execution of their 
judicial duties In the famous Patna case, the Supreme Court 
gave judgement in favour of an Indian plaintiff against officers of 
the Patna Provincial Council, acting m their judicial capacity. 
Hastings tried to remove the friction between the Supreme Court 
and the country courts by appouitmg Iinpey as judge of the court 
of the Sadr J>iwam Adalat 

The original object of establishing an independent Supreme: 
Court for the administration of justice was not realized in 
practice. The Court did not prove to be a protection against 
the despotic actions of the executive, on the contrary, it became 
itself an instrument of terrorism Its creators did not realize the 
dangerous consequences of the ambiguous character of its juris- 
diction and the indefinite understanding of its relations with 
the executive 

A borderland warfaie was fonstaatly going on between the 
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two authorities. Nor did the application of English law improTe 
matters to any extent In the first instance, it was absolutely 
unknown to the Indian people and was out of accord with their 
traditions, customs and lustory. Further, the English law, which 
the Supreme Court was administering, was itself an impure and 
clumsy mass which could not stand the test either of common- 
sense or of ethics The Amendmg Act of 1781 settled some of the 
disputed questions and made the administration of justice more 
systematic and less confused. 

VII. The OoveTnoT-General-tn-Counctl was given power to 
issue rules, ordinances, and regulations for the government of the 
Company’s dommions This is the begmnmg of the law-making 
power of the Government of India The regulations w'ere to be 
registered and published m the Supreme Court 

VIII. Liberal salaries were provided for the Governor- 
General, Councillors and judges 

IX All servants, high and low, were prevented from taking 
bribes and presents 

X No private trade was to be undertaken by the 
Company’s servants. 

The last two clauses were intended to purify the admmistra- 
tion, Vhich had grown extremely corrupt and extravagant. 

§3 PITT’S INDIA ACT, 1784 
I (i) A Board of six Commissioners for the affairs of 
India, popularly knowm as the Board of Control, was estabhshed. 
It consisted of the Chancellor of the Exchequer, one of the 
Secretaries of State and four other Privy Councillors appointed 
by the Crown and holdmg office during its pleasure. 

(u) The Commissioners were unpaid and had no 

patronage. 

(ill) They were empowered ‘to supei intend, direct and 
control all acts, operations and concerns which relate to the civil 
or mihtary government or revenues of the teiritorial possessions 
of the East India Company’. They were to have access to all 
papers and instruments of the Company and could demand 
copies of all mmutes, orders and dispatches sent or received by 
the Directors. 

(iv) The Directors had to pay obedience to and to be 
bound by the orders of the Board. The latter might disapprove 
of or modify any of the dispatches 

n. A Committee of Secrecy of not more than three mem- 
bers was to be formed out of the Directors. Secret orders to 
India were to be transmitted by this body. 

III The Court of Proprietors _lo8t its chief governing 
faculty. It could no longer revoke or modify the proceedmgs 
of the Court of Directors. 

IV The Governor-General’s Council was reduced from four 
to three members including the. Commsnder-in-Chief. 
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V. The Presidencies of Madras and Bcnnbay w&pq to have 
a Governor and three Councillors including the .Commaader- 
in-Chief. 

yi. The Governor-General, Governors of Presidencies, 
Commander-In-Chief and Members of Councils were to be 
appomted by the Court of Ihrectors. They and any other officers 
could be removed from office either by the Crown or by the 
Directors. 

VII. The control of the Governor-General and his Council 
over the Governments of the other presidencies was enlarged 
and extended to all transactions about war or peace or expendi- 
ture of revenues 

Vm The Govemor-General-m-Council ivas not to enter mto 
war 01 peace or treaty without the expiess authority of the 
Directors or the Committee of Secrecy. 

IX All British subjects were declared amenable to all 
courts of competent jurisdiction in India or England, for" acts 
done in Native States.. 

X. A special Court consistmg of three judges, four Peers 
and SIX members of the House of Commons was constituted for 
the trial m England of oSences committed in India. 

XI Every practicable retrenchment! and reduction m ex- 
penditure on civil and military establishments in India was ttf be 
made 

This measure was based on the prmciple of placmg the 
Company m direct and permanent subordination to a body 
representing the Parhament of Bntain The Boaid of Directors 
retained their patronage and their power ot revision, but they 
were subjected to the control of representatives of the British 
Government. This system has been described as Double 
Government bj constitutional writers, because the Board of 
Directors lepresented a shareholders’ corporation whose activities 
were primarily lesponsible for the acquisition of a considerable 
empire, and the Board of Control symbolized the sovereignty 
of the British state which had to exercise beneficent supervision. 

THE CHASTER ACT OF 1833 

I The Company’s revenues and territories were to be held 
foi a further period ot twenty years but ‘in trust for Ebs Majesty 
and his Leirs’ 

II The monopoly of the China trade and of the tea trade 
was taken away. 

III. The Company were required to close their commercial 
business and wind up their affairs as quickly as possible. Thdr 
temtorial and other debts were charged to the revenues of India. 

IV The Company retained their admmistrative and political 
powers and rights of patronage over Indian appointments. 
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V. The Gtovemor-General-in-Counoil of Bengal was named 
Govemor-General-m-Council of India He was to be responsible 
for the government of the whole of India. 

VI. A fourth ordinary member was to be appointed to the 
Council for legislative purposes He was not to be chosen from 
among the Company’s servants (The first legal member was 
Lord Macaulay ) 

Vn The overgrown Presidency of Bengal was to be divided 
into two distmet presidencies. (But the provision never came 
into operation ) 

VIII. Changes were made in the legislative poweis of tbe 
Government At this time there were five different bodies ot 
law m operation in India (i) the statute law introduced bv 
the Charter of George I, (li) all subsequent English Acts which 
were eicpressly extended to any part of India, (iii) regulations 
of the Govemor-General-m-Council, (iv) regulations of the Madras 
Council, (v) regulations of the Bombay Code 

Three leading defects in the existing legal system v ere pointed 
out to Parliament (i) the nature of the lavs and regulations 
(u) the ill-defined authority from which they emanated, (iii) the 
anomalous and conflicting judicatuies bi winch the laws weie 
admunstered 

The Act of 1833 introduced the following changes (i) Tli*^ 
legislative power of the Indian Government was exclusively 
vested in the Govemor-General-in-Council, the Provincial Govern- 
ments being deprived of their law-making power (n) The 
Governor-Geueral-in-Council was empowered to make laws and 
regulations, (a) for repealing or altering any existing measure 
(b) for all persons and all courts of justice, (c) for all places and 
things and for all servants of the Company, and (d) ior Indian 
officers and soldiers in the military service of the f'oinpany and 
for the administration of courts-martial over them 

The restrictions put on this power were that (i) the Act 
of 1833 was not to be changed in one wav, nor were the Jawe. 
about some military matters, (ii) the prerogative and the 
sovereignty of the Crown and the authority of Parliament were 
not to be affected, (ui) the right of Parliament to legislate for 
India and to repeal Indian Acts was expressly mamtained, 
(iv) laws made m India w'ere subject to disallowance by the 
Court of Directors acting under the Board of Control 

IX A comprehensive consolidation and codification of Indian 
laws was contemplated The Indian Law Commission was 
appomted to inquire into the junsdiction, powers, and rules ot 
the existing Courts of Justice and the nature and operation of 
all laws prevailing in the countiy Its labours resulted in the 
preparation of the Indian Penal Code and, indirectly, of the 
later Code of Civil and Criminal Procedure 

X It was declared lawful for any natural subject of His 
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Majesty to live in any territory which was under the government 
of the Company, and to hold land. No licences were required 
for this purpose, as had previously b^n necessary. Indians were 
to be protected from any insult to their persons or religion by the 
European population 

XI No subject because of his birth, descent, or colour was 
precluded from holing ofl&ce 
XII Slavery was abohshed 

It will be seen that important changes and alterations were 
introduced by the Act of 1833 in the constitution of the East 
India Company and the system of Indian admimstration. The 
times were generally times of reform The Reform Bill had just 
been passed in England Slavery had just been abolished by 
the reformed Parliament As usual, when the time came for the 
renew’al of the Company’s Charter in 1833, careful inquunes were 
made as to the condition of India Lord William Bentmck had 
just finished his period of peaceful administration, and the 
conquest of India had been practically completed It is no 
matter for surprise, therefore, that the Act of 1833 brought about 
important modifications in the affairs of the Company. 

§5 THE ACT OF 1853 

I No definite term of years was fixed for the contmuSnce 
of the Company 

II. The number of Directors was reduced to eighteen, of 
whom SIX were to be appomted by the Crown 
III The appointment of a separate Governor for Bengal was 
authorized. Until he was appomted, the Directors and the Board 
ot Control might authorize the appointment of a Lieutenant- 
Governor of Bengal. He w’as appointed m 1854 (No Governor 
was appointed tdl the year 1912 ) 

r\’’ Power was given to the Directors either to constitute 
one new presidency with a Governor and Council or to authorize 
the appointment of a Lieutenant-Governor (One such was 
appointed for the Punjab m 1859 ) 

V The legislative member was made an ordinary member 
VI The Council was enlarged for legislative purposes by 
the addition of the Chief Justice of Bengal, of a puisne judge, 
and four representative members iiominated by Bengal, Madras, 
Bombay and the North-Western Provinces In all, therefore, 
for legislative purposes, there were twelve members' the 
Governor-General, the Commander-in-Chief, the four ordtnarv 
members and the six additional members 

VII The sittings of the Legislative Council were made 
public and the proceedmgs were officially published 

V TTT . English Commissioners were appomted to examine and 
consider the recommendations of the Indian Law" Commission 
appointed in 1833, , 
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IX. Patronage ■was taken away from the Directors. The 
Board of Control was empowered to frame rules and regulations 
for appointments. The Indian Civil Service was thrown open 
to general competition. 

§6. THE ACT OF 1858 

After the Indian Mutiny the system of Double Government 
received a death-blow 

I, India was to be henceforth governed by and in the 
name of the Crown, 

II A Secretary of State was appointed, to whom were 
transfen-ed all the powers of the Court of Directors and the 
Board of Control 

HI He was to be assisted by a Council 

(i) It consisted of fifteen members, of whom eight were 
appointed by the Crown and seven elected by the Directors 

(u) At least nine of the members must have served in 
India for ten years 

(lu) Vacancies could be filled by the Crown 
[w) Its members were precluded from becoming 
Members of Parliament 

" (v) The Secretary of State was to be its President 

« (vi) He had power to overrule its decisions in case of 
difference of opmion 

(mi) The Council had to conduct the business transacted 
in the United Kmgdom in relation to the Government of India 
(vm) A permanent establishment was created for the 
Secretary of State-m-Council. 

IV Patronage, which was impoitant, was left to the 
Crown and the Secretary of State. The Lieutenant-Governors 
could be appointed by the Governor-General 

V New rules were made for the Indian Civil Service exa- 
rnioatioD, which was thrown open to all. 

VI The property of the Company was transferred to the 
Crown The expenditure of the revenues of India was to be 
controlled by the Secretary of State, and w'as to be charged 
with a dividend on the Company’s stock and with their debts 

VH A special auditor for the accounts of the Secretary 
of State was appointed 

Vin The Board of Control was formally abolished. 

IX The Secretary of State was given a quasi-corporate 
charactei 

X All the military and naval forces of the Company weie 
transferred to the Crown. Their separate local character was 
however retained. 

All these changes effected by the Act of 1858 were formally 
announced in India by the Queen s Proclamation of 1 November 
2858 
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§1. THE INDIAN COUNCILS ACT OP 1861 

I. A fifth ordinary member was added to the Govemcar- 
Oeneral’s Executive Coimcil. The Commander-in-Chief could 
be an extraordmary member. 

n Power was given to the Governor-General to appomt 
a President to preside over the Executive Council in his absence. 

nr (i) For legislation, the Coimcil was to be reinforced by 
additional members, not less than six and not more than twelve, 
nominated by the Governor-General and holdmg office for two 
years Of these, not less than one-half were to be non-officials. 

(ii) The functions of the new body were strictly limited 
to legislation The Council was expressly forbidden to transact 
any business like asking questions, moving resolutions, etc. 

(ill) The Governor-General's assent was required to every 
Act passed by the Council. 

(rv) The legislative power of the Govemor-General-ia- 
Council was declared to extend to all persons and things. .Certain 
Parliamentary enactments were, however, excepted • 

IV The Governor;General was given power to issue ordi- 
nances in emeigencies. They could remain in force for not more 
than six months 

V It had been the practice to admmister newly-acquired 
territories such as Saugor, the Narmada Territories, Assam, 
Pegu, and the Punjab, not under the laws and regulations in 
force in the old provinces of Bengal and Bihar but under 
instructions issued by the Govemor-General-in-Council Such 
provinces were known as Non-Regulation Provmces. The Act 
of 1861 declared that all the rules and regulations specially 
made by the Govemor-General-m-Council for the Non-Regu- 
lation Provinces were valid 

VI The power of legislation was restoied to Bombay and 
Madias (It had been t^en away m 1833 ) 

(i) The Councils of these provinces were expanded for 
legislative purposes by the addition of the Advocate-General and 
other nominated members, not less than four and not more than 
eight, at least half of whom were fo be non-officials, as m the 
case of the Governor-General’s Council 

(ii) No Ime of demarcation was drawn between central and 
local subjects. 

(lii) The previous sanction of the Governor-General was 
made necessary in certain cases 

(iv) The assent of the Governor-General was made zteces- 
sary, m addition to that of the Governor, for every Act passed by 
the provincial legislatures. • 
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(v) Their procedure and functions were to be strictly legis- 
lative 

VII The Governor-General was directed to establish a 
Legislative Council for Bengal and was empowered to establish 
similar bodies for the North-Western provmces and the Punjab 
VIII Power was also given to constitute new provmces, to 
appoint Lieutenant-Governors to admimster them, and to alter 
the boundaries of existing provinces. 

§2 THE INDIAN COUNCILS ACT OF 1892 

I The size of the councils was enlarged The Governor- 
General’s Council was henceforth to contam between 10 and 16 
additional members The Bombay and Madras Councils were 
to contain between 8 and 2o, the Bengal Council not more than 
20, and the United Provinces' Council 15 additional members. 

II The Govemor-General-m-CounciI was empowered to 
make rules regulating the conditions under which the additional 
members were nominated The principle' of mdirect election 
was mtroduced undei these lules Nominations of some of the 
non-official members s\ere made on the lecominendations of 
some recognized bodies and corporations 

III Discussion of the annual financial statement, and the 
askihg of questions — but not supplementary questions — on 
important matters of administration were authorized But power 
was not given to move resolutions or to divide the Council. 

IV Local legislatures were enabled, with the sanction of 
the Governor-General, to repeal or alter Acts of the Governor- 
General’s Council, affectmg their provinces 

§3 THE INDIAN COUNCILS ACT OF 1909 

I The size of the Legislative Councils was materiallv 
enlarged The maximum number of additional members for the 
Governor-General’s Council was raised from 16 to 60, that for the 
Bengal, Madras and Bombay Councils from 20 to 50, and for the 
United Provinces from 15 to 50 

II Members w'ere to be partly elected and partly nomi- 
nated The proportion of elected to nommated meinbers was to 
be fixed by regulations made under the Act Nonunated 
members could be either officials or non-officials representing 
certain interests or possessing special qualifications The elected 
members were returned by constituencies like municipalities, 
Local Boards, universities, Chambers of Commerce, trade asso- 
ciations, landholders, and tea planters 

The regulations created non-official majorities in all provincial 
Legislative Councils and maintained an official majority in the 
supreme Legislative Council Of course this did not mean a 
majority of elected members As Mr Montagu said ‘Their 
legislation bears the quasi-executive stamp of an official majority 
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m. The legislatures’ functions were enlarged. Power was 
gfiven to move resolutions on the budget and on any other matter 
of general mterest and to divide the Council upon them. The 
resolutions were in the form of recommendationB. Power was 
also given to put supplementary questions The member who 
ongmally put the question and was not satisfied with the answer 
could now put further questions to elicit information. 

IV. The Governor-General, the Governors, and the 
Lieutenant-Governors were to appoint vice-presidents of their 
Councils to preside over the legislatures in their absence 

y. The maximum number of the ordinary members of the 
Executive Councils for Madras and Bombay was raised from 
two to four, of whom half at least must have served for twelve 
years m the service of the Crown m India. 

VI. The Governor-General could establish by Proclamation 
Executive Councils for Lieutenant-Governors, subject to dis- 
allowance by either House of Parliament Bengal was, however, 
given an Executive Council immediately 

Lords Mmto and Morley expressly disclaimed any desire or 
intention on theu part to advance towards parliamentary or 
responsible government Lord Morley declared ‘In all that I 
have said, I shall not be taken to indicate for a momenir that I 
dream that you can transplant British mstitutions wholesale 
mto India Even if it could be done, it would not be for the 
good of India That is a fantastic and ludicrous dream.’ This 
Act was intended simply to associate Indians in a laiger measure 
with the admimstration. 

By executive direction one Indian member was appomted to 
the Executive Council from the time of the Morley-Minto 
Reforms. 

H THE GOVERNMENT OF INDLV ACT, 1919 
The ‘Home’ Government 

I The salary of the Secretary of State was to be paid out 
of moneys provided by Parliament, and the salaries of his Under- 
secretaries and any other expenses in his department might be 
paid out of the revenues of India or out of rqoneys provided by 
Parliament 

II The Council of India was to consist of not less than 
eight and not more than twelve members The term of office 
of a member was five years, and his salary £1,200 per year. 
Persons domiciled in India at the time of their appointment 
received, in addition, an annual allowance of £600. 

m. Provision was made for the appointment of a High 
Commissioner for India in the United Kingdom and for his pay, 
pensions, powers and duties. The officer was to transact the 
commercial and agency busii^ss of the Government of Ihdia, 
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which Tintil then had been transacted by the Secretary of State 
himself He was appointed by the Government of India and 
controlled and paid by them 

rV. The Secretary of State might, by rules, regulate and 
restrict the exercise of the powers of superintendence, direction 
and control vested in the Secretary of State in order to give eSeot 
to the purposes of the Act 

The Central Government 

V The number of members of the Governor-General ’a 
Executive Council was to be such as His Majesty thought fit to 
appomt 

VI. Provision was made for the distinct classification 
of central and provincial subjects and for the devolution of 
aut horit y in respect of provincial subjects to local Governments 
Vll The Indian legislature was to consist of two bodies. 
The Council of State was to consist of not more than 60 members, 
of whom not more than 20 were to be ofBcials and 38 were to 
be elected. The Legislative Assembly was to be formed of a total 
number of 140 members of whom 100 were to be elected. Of 
the nominated members, 26 were to be officials The right of 
elecdng its own president was conceded to the Assembly It 
was to be exercised after the expiration of the first four years 
of the working of the Act 

Provincial Governments 

VIII The provincial subjects were divided into two hahes. 
Eeserved and Transferred 

IX The Transferred subjects were given for adminis- 
tration to Ministers selected by the Governoi from the elected 
members of the Legislative Council 

X The Mmisters were made responsible to the legislatures 
for the administration of the Transferred departments 

XI The Eeserved subjects were to be administered by 
Executive Councillors who were not removable by the legislatures 

XII. The provincial legislatures w^ere greatly enlarged and 
the franchise for them was largely widened. They were given 
the power of voting the provincial budgets and eontrolling the 
Transferred departments The presidents of the provincial 
Councils were to be elected by the Councils themselves at the 
expiration of the first four years of the working of the Act 

General 

^IH. At the end of the ten years after the passing of the 
Act, a Commission was to be appointed to investigate into the 
working of the Reforms and to recommend steps for further 
advance in the direction of responsible government. 
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§5. TPE GOVERNMENT OF INDIA ACT, 1935 
The ‘Home' Government 

1. The Council of India is abolished and m its place i» 
created a new body called the Secretary of State’s AdTisers who 
will be not less than three and not more than six in number. 
Their functions will be similar to those of the India Council 

The Central Government 

n. Provision has been made for the piesent unitary 
government to be substituted by an all-India Federation including 
Bntish India and the Indian States 

(i) Three lists of subjects has been made, one for the 
Federal Government, one for the Provinces and the third for 
their concurrent jurisdiction 

(ii) The federal legislature will be composed of the Council 

of State and the Federal Assembly The Council will consist 
of not more than 260 members of w’hom not more than 100 will 
be from the Indian States, and the Assembly will consist of 
not more than 375 members of whom not more than 150 will be 
from Indian States • 

(ih) The federal subjects wdl be divided into two parts one 
of which will be given for management to Mmisters responsible 
to the federal legislature aud the other wull be managed by 
Counsellors who will not be responsible The principle of res- 
ponsibility will be uitroduced in the central government for the 
first time 

tiv) The Mceroy will ha\e numerous special poweis and 
lesponsibnities 


Provincial Governments 

III (i) The provinces have been gi\en what is known as 
autonomy, that is, full freedom to manage their own sphere 
Much of the Central Government’s control over provincial 
matters has been withdrawn 

(u) The system of dyari by has been abolished. All the 
provincial subjects are given foi management to Mmisters res- 
ponsible to the provincial legislatures 

(ill) The size of the legislatures is considerably enlarged 
and the franchise for them considerably 'towered 

(iv) The Governor will have numerous special powers 
and responsibilities 


General 

IV, The Federal Court of India has been established 
V The Federal Railway Authority is to be established for 
the management of Indian railways 
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56 THE CRIPPS MISSION. 1942 
Draft Declaration 

Hie Majesty’s Government, having considered the anxieties 
expressed m this country and in India as to the fulfilment of the 
promises made in regard to the future of India, have decided to 
lay down m precise and clear terms the steps which they propose 
shall be taken for the earliest possible reahzation of self-govern- 
ment m India. The object is the creation of a new Indian Union 
which shall constitute a Dommion, associated with the United 
Kingdom and the other Dominions by a common allegiance to the 
Crown, but equal to them in every respect, m no way subordinate 
in any aspect of its domestic or external affairs 

His Majesty’s Government therefore make the followmg 
declaration 

I Immediately upon the cessation of hostilities, steps 
shall be taken to set up in India, m the manner described here- 
after, an elected body charged with the task of frammg a new 
Constitution for India 

II Provision shall be made, ag set out below, for the 
pasticipation of the Indian States in the constitution-making body 

m His Majesty’s Government undertake to accept and 
implement forthwith the Constitution so framed subject only to 

( I ) the right of any Province of British India that is not 
prepared to accept the new Constitution to retam its present 
constitutional position, provision being made for its subsequent 
accession if it so decides 

With such non-acceding Provinces, should they so desire. 
His Majesty's Government will be prepared to agrdC upon ft 
new Constitution, givmg them the same full status as the 
Indian Union, and arrived at by a procedure analogous to that 
here laid down 

( II ) the signmg of a Treaty which shall be negotiated bet- 
ween His Majesty’s Government and the constitution-making body 
This Treaty will cover all necessary matters arising out of the 
complete transfer of responsibility from British to Indian hands, 
it will make provision, in accordance with the undertakings given 
by His Majesty’s Government, for the protection of racial amd 
religious minorities; but will not impose any restriction on the 
power of the Indian Uhion to decide in the future its relationship 
"to the other Member States of the British Commonwealth 

Whether or not an Indian State elects to adhere to the 
Constitution, it will be necessary to negotiate a revision of its 
Treaty arrangements, so far as this may be required in the new 
situation 

TV The constitution-making body shall be composed os 
follows, unless the leaders of Indian opinion in the principal 
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communities agree upon some other form before the end ol 
hostilities 

Immediately upon the result being known of the provincial 
elections which will be necessary at the end of hostilities, the 
entire membership of the Lower Houses of the Provincial 
Legislatures shall, as a smgie electoral college, proceed to the 
election of the constitution-making body by the system of 
proportion representation This new body shall be m number 
about one-tenth of the number of the electorate college 

Indian States shall be mvited to appoint representatives 
in the same proportion to their total population as m the case 
of the representatives of British India as a uhole, and 'with 
the same powers as the Britisih Indian membeis 
V During the critical period which now hices India and 
until the new Constitution can be framed His Majesty’s Govern- 
ment must inevitably bear the responsibility for and retain control 
and direction of the defence of Indi.i as part of their world war 
effort, but the task of organizing to t^he full the imhtary, moral 
and material resources of India must be the responsibility of the 
Government of India w'lth the co-operation of the peoples of 
India His Majesty’s Go\ eminent desire and invite the imme- 
diate and effective participation of the leaders of the principal 
sections of the Indian people in the counsels of their country^ of 
the Commonwealth and of the United Nations Thus they will 
be enabled to give their active and constructive help in the dis- 
charge of a task which is vital and essential for the future freedom 
of India 

Tlie above Draft Declaiation was made by Sir Stafford Cripps 
on behalf «t the British Wat Cabinet Sir Stafford specially flew 
to India- in March 1942 to make the Declaration and to hold 
consultations on it with Indian leaders Unfortunately the 
negotiations did not succeed and the proposals made in the 
Declaration were rejected bv all the important political parties 
m the country for different reasons One important criticism 
of the proposals was that they did not visualize the immediate 
establishment of a responsible national gov eriiment at the centre 
with u real power to organize the < ountrv 's defence 

Thereafter in accordance with the police pursued by the 
Viceroy with the approval of His Mvijesty s Gov'emment of 
Indianizing his Executive Council, that Council wag expanded 
for a second time in Julv 194*2. the first expansion having taken 
place in October 1941 (see pages 102-4) The membership was 
enlarged from 12 to la Of these. 11 were nou-official Indians, 
1 non-officitil European and 3 European officials incdudmg the 
Commander-m->Chief whose portfolio was designated as ar 
Portfolio A new poitfoho was created for Defence which 
included all questions concerning defence involving co-ordina- 
,tion of poll' V and action between the civul departments and the 

2 ?' 
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wori of the War member, war legislation, demdjilizatbn, man 
power, National Defence Council, cantonment local self-govern- 
ment, land acqxiisition, prisoners of war, etc. The old portfolio 
of Communications was split up into the portfolios of War 
Transport, and Posts and Air (civil aviation) The former in- 
cluded the Railway Board, ports, railway priorities, petrol ration- 
ing and the development of producer-gas, the latter included 
posts and telegraphs, civil aviation, motor vehicles legislation 
and the Central Road Fund 

Indian representatives were also nominated on the War 
Cabinet and on the Pacific War Council m London 
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SUMMABY OP STATEMENTS, 1946-7 

§1. THE CABINET MISSION, 16 MAY 1946 

On 15 March the Prime Mmister Mr Attlee said in the House 
of Commons ‘My colleagues (that is the Cabmet Mission) are 
gomg to India with the intention of using their utmost endea- 
vours to help her to attain her freedom as speedily and fully 
as possible What form of government is to replace the present 
regime is for India to decide, but our desire is to help her 
to set up forthwith the machinery for making that decision ’ 
We have done our utmost to assist the main political parties 
(that IS the Congress and the Muslim League) to reach agreement 
upon the fumfamental issue of the unity or division of India. 
But no agreement could be reached We have therefore decided 
that immediate arrangements should be made whereby Indians 
may decide the future constitution of India, and an Interim 
Government may be set up at once to carry on the administration 
ot British India until the new constitution can be brought into 
being We have endeavoured to be just to all * ^ 

We were greatly impiessed by the veiv genuine and arute 
anxiety of Muslims lest they should find themselves subjected 
to a perpetual Hindu-majority lule Muslims ha\e a very real 
appieiii-iision that tlieir cuituie and political and social life 
might become submeigecl in a puiely unitary India m which the 
Hindus vMtli their greatly superior numbers must be a dominating 
element We theiefoie examined the case for Pakistan and found 
that it was not feasible foi the following reasons 

Both in the noith-western and north-eastern ^ones of 
Pakistan the size of non-Muslim minoiities would be very 
considerable, in the former they would be 37 9 per cent and in the 
latter 48 3 pet ( ent In the Punjab, Muslims number over 
16 millions and non-Musliius ovei 12 millions, m Bengal, Muslims 
are ovei 33 imll^ous and non-Muslnns over 27, m Assam, Muslims 
are actually in a minontx, being 3 niillioiis os against the non- 
Muslirn population of over 6 millions We cannot sea 
any ju3|jfication for including within a sovereign Pakistan 
those districts of the Punjab and of Bengal and .^ssam in which 
the population is predommuptly non-Mushui Every argument 
that can be used m favour of Pakistan cun equally be used in 
favour of the exclusion of the non-Muslim areas from Pakistan 
A smaller soveieign Pakistan eonhned to the Muslim majonty 
areas alone is regaided by the Muslim League as quite impracti- 
cable. We also feel that a raihcal partition of the Punjab and 
Bengal would be contrary to the wishes and interests of a very 
large proportion of the inhabitapts of those provinces 
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We have therefore been forced to the conclusion that neither 
a larger nor a smaller sovereign State of Pakistan would provide 
an acceptable soultion for the communal problem 

There are also admmistrative, economic and military consi- 
derations. To disintegrate the whole of the transportation and 
postal and telegraph systems and defence arrangements including 
the armed forces, the navy and the air force would entail the 
gravest dangers 

The Indian States would find greater difiicult\ in associating 
themsehes with a divided British India 

The western and eastern halves of the proposed Pakistan 
State are separated from each other by some seven Knndied 
miles 

With the attainment of independence by British India, 
whether outside or inside the British Commonwealth, (he existing 
relationship between the Ruleis of Indian States and the British 
Crown will no longei be possible Paramountcy can neither be 
retamed by the British Crown nor transferred to the new 
Government The Rulers have howevei assuied us that they 
are ready and willing to cooperate in the new development of 
India We have not therefore dealt with the States m detail 

Wc recommend that the constitution of India of the future 
shotild take the following basic foim 

1 There should be a Union of India, i-mhrucmg both British 
India and the States, which should deal with the following sub- 
jects Foreign Affairs, Defence, and Conmniincafions, and shontd 
have the powers necessary to raise the finances required foi the 
abov'e subjects 

2 The Union should have an cveciitive and legislature 
constituted from British India and State representatives Any 
question raising a major communal issue should require for its 
decision a majority of the representatives present and voting of 
each of the two major coriimuruties as well as a majoutv of 
all members present and voting 

All other subjects and lesicluarv powers should vest in 
the provinces The States will retain all subjects not ceded by 
them to the Union 

4 Provinces should be free to form gioups with executives 
and legislatures, and each Group could determine the provincial 
subjects to be taken in common 

5 There should be a provision whereby any piovince could, 
by a majority vote of its Legislative Assembly, call for a recon- 
sideration of the terms of the constitution after an initial period 
of ten vears and at ten yearly intervals thereafter 

A constitution-makmg machinery should be broiiglit into be- 
ing forthwith in the followung manner (a) the recently elected 
Provincial Legislative Asseniblies should be taken as electing 
bodies, (li) to each province shijuld be allotted a total number 
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of seats proportional to its population, roughly in the ratio of 
one to a million, (c) this provincial allocation of seats should 
be divided between the main communitieg m each province in 
proportion to their population; (d) representatives allotted to 
each community in a province should be elected by members of 
that community in its Legislative Assembly, (e) for these 
purposes only three mam communities should be recognized. 
General, Muslim and Sikhs, General including all who are not 
Muslims or Sikhs , the method of election should be proportional 
representation , the total number of representatives from British 
India w'lll be 292 to which may be added one representative each 
from Delhi, Apner-Merw ara and Coorg, the maximum number 
for Indian States w ill be 93 

A preliminary meeting of representatives thus chosen will 
be held in New Delhi as soon as possible At this meeting the 
general order of business will be decided, a Chairman and other 
officers elected and an Advisory Committee on the rights of 
citizens, minorities and tribal and excluded areas set up There- 
.ifter the representatives will divide up into three Sections, A, 
B, and C 

S('ctiou A will consist of representatives from Madras, 
Bombay, United I’lovinces, Bihar, Central Provinces and Orissa 
— 187 General and 20 Muslims, Section B v\ill consist of 
representatives fiom the Punjab, Noith-West Frontier Province 
and Sind — 9 General, 22 Muslims and 4 Sikhs, Section C will 
consist of repieseiit,iti\es from Bengal and Assam — 34 Geneial 
and 3G Muslims 

These Seitions will pioi'ced to settle the pioviucial consti- 
tutions for the pioviiices included in each Section, the\ will 
also decide whether any Group constitution will set up for 
those piTivinces and, it so, with what provincial subjects the 
Group will deal 

The repiesentatnes of the Sections and the Indian States 
will re-assei'ihle loi the pniposc <'f settling the Union Consti- 
tution 

111 the Union Constituent Assemhh, lesolutions varying 
proMsious of the basic foim of (be •oiiNiitution as stated above, 
or r.iisuig any major communal issue will leipnre a majority of 
the lepresentiitives piesent and voting of each ot the two major 
(omiuuiuties The Chiuiman will decide which resolutions raise 
major communal issues and, il so lecjuested, should consult the 
P’edeial Court befoie giving his decision 

As soon as the new constiintional arrangements have come 
into opeiation, it will he open to am province to elect to come 
out of any Group m vihieh it has been placed Such a deeismn 
will be taken by the new legislatuie of the province after the 
first general election under the new constitution 

The Advisory Committee oft the rights of citizens, minorities. 
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and Tribal and excluded areas should contain due representation 
of the interests affected, their function will be to report to the 
Union Constituent Assembly upon the list of fundamental rights, 
clauses for protecting minorities, and a scheme for the adminis- 
tration of Tribal and excluded areas and to advise whether these 
rights should be incorporated in the Provincial, Group or Union 
constitutions 

It will be necessary to negotiate a treaty between the Union 
Constituent Assembly and the United Kingdom to provide for 
certain matters arising out of the transfer of power 

It is very important and essential that during the interim 
peiiod there should be a Government at the Centre having popular 
suppoit and co-operation of the major political parties Immediate 
efforts should be made to establish such a Goveininent 

§2 THE BEITISH PRIME MINISTER S DECLARATION, 
■20 FEBRUARY 1947 

It has long been the policy of success)\e British Govei ninents 
to work towards the realization of self-coi eminent in India 
The Acts of 1919 and 1935 and the Cupps uffei of 1942 are 
clear eirideiice of the desire to tr.insfer pouet to Indians His 
Majesty s Goveinnieiit beliese this jiola ^ to li.ue been iiuht and 
in aiiordance with deinociatic piinciples 

The Cabinet Mission which was sent out to Iinlia in March 
1946 spent over three months in coiisultatiou with indiaii li aders, 
and when it seemed clear that without some iriiti.iliie from 
the Mission agreement between the Coiigtess and tlie MuKliin 
League was unlikely to be reached the\ put forwaid pioposals 
themselves on 16 May Since the letiiin of the Mission a 
representative Interim Government lias been set up at the 
Centre and responsible Indian goceinmeiils aie fniKtionmg in 
all the provinces 

It IS with greal legiet that His Majesty s Go\eininent find 
that there aie still differences among Indian paities which are 
presenting the Constituent AssenibU liom fiinetioning as it was 
intended that it should It is of the essence ol the plan that 
the Assembly should be fully representative 

His Majestv’s (io\ eminent desire to hand oicr their 
responsibility to authorities established by a constitution approved 
by all parties m India in accordance with the Cabinet Mission’s 
plan But unfortunately there is at present no clear piospect 
that such a constitution and such an authonty will emerge Tlie 
present state of uncertainty is fraught with cinnget and cannot 
be indefinitely prolonged His Majesty's Government wish to 
make it clear that it is their definite mtentioii to take necessary 
steps to effect the transference of jKiwei to responsible Indian 
hands by a date not later than June 1948 

His Majesty’s Government ate aiiMous to hand over their 
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TOaponsibihtisB to a Govemment which, resting on the sure 
foundation of the support of the people, is capable of maintaining 
peace and administering India with justice and efficiency. His 
Majesty’s Government had agreed to recommend to Parliament a 
constitution worked out in accordance with the proposals of the 
Cabinet Mission by a fully representative Constituent Assembly 
But if it should appear that such a constitution will not have 
been worked out by a fully representative Assembly before June 
1948, His Majesty’s Government will have to consider to whom 
the powers of the Central Government in British India should 
be handed over, on due date, whether as a w'hole to some form 
of Central Goi eminent for British India, or m some areas to 
existing Provincial Governments, or in such other way as may 
seem most reasonable and in the best interests of the Indian 
people 

As the process of the transfer of power proceeds, it will 
become progressively more difficult to carry out to the letter all 
the proMsions of the Act of 1935 Legislation will be introduced 
m due course to give effect to the final transfer of power 

In regaid to the Indian States, as was e\plicitlv stated by 
the Cabinet Mission, His Majestv’s Go% eminent do not intend 
to hand o\er their powers and obligations under Paramhuntcy 
to any Government of British India * 

Hia Majesty’s Government will negotiate agreements in re- 
gard to matters arising out of the transfer witii lepresentatives 
of those to whom tliey piopose to transfei power They also 
feel that British commercial and industrial interests in India 
< an look furwaul to a fan field for their erteipuee under the 
new conditions 

The appointment of Lord Wavell as Viceroy will be termi- 
nated and he will be sucseeded b\ Loid Mountbatten The 
new Vicerov \m 11 be entrusted with the task of tiansferrmg to 
Indian hands responsibility for the government of Biitish India 
in a maimer that will ensure the future happiness and prosperity 
of India 

§3 DECLARATION BY HIS MA TESTY’S GOVERNMENT, 

3 JCNE 1917 

Even after the aunounecint-nt of ‘20 rebiuarv 1947, the major 
Indian political p.uties li.uo not agreed to lo-operate m working 
the Cabinet Mission pkm of 15 May 1946 A Constituent 
Assembly as envisaged bv the plan has been formed and begun 
functioning but the Muslim League party has decided not to 
participate in it In the absence of an agreement the task of 
devising a metliod by winch the wishes of the Indian people 
can be ascertained has devolved on IIis Majestv's Government 
They have however no intention of attempting to frame any 
ultimate constituhou for ludfa, this is a matter for Indians 
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themselves Nor is there anything in this plan to preclude' 
negotiations between communities for a united India. 

It IS not intended to interrupt the work of the existing 
Constituent Assembly But it is also clear that any constitution 
framed by this Assembly cannot apply to those parts of the 
country which are unwilling to accept it The following procedure 
16 therefore laid down for ascertainmg the wishes of the people 
of such areas whether their constitution is to be framed (a) in 
the existing Constituent Assembly or (h) in a new and separate 
Constituent Assembly consisting of the representatives of those 
areas which decide not to participate m the existing Constituent 
Assembly It will then be possible to deteiniine the authority 
or authorities to whom power should be transferred 

The piovincial Legislatue Assemblies of Bengal and the 
Punjab (excluding the European members) v\ill each be asked 
to meet m two parts, one representing the Muslim majority 
districts and the other the rest of the province, in accordance 
with the census figures of 1941 

The members of the tw’o parts of each Legislative Assembly 
sittmg separately will be empow'ered to vote whethei or not the 
provmfe should be partitioned If a simple majority of eithci 
part* decides in favour of partition, division will take place and 
arrangements w'lll be made accordingly 

Before the question as to the partition is decided, it is desirable- 
that the representatives of each part should know in advance 
which Constituent Assembh the proxinie as a whole would jom 
in the event of the two parts subsequently deciding fo remain 
united Theiefore if any member of either Legislative Assembly 
so demands, there shall be held a meetmg of all members of the 
Legislative Assembly (other than Europeans) at which a decision 
will be taken on the issue as to which Constituent Assembly the 
province as a whole would join if it were decided by the two 
parts to remain united 

In the event of partition being decided upon, each part of 
the Legislative Assembly will, on behalf of the areas they re- 
present, decide which of the alternatives mentioned above to 
adopt 

For the immediate purpose of deciding on the issue of 
partition, the members of the Legislative Assemblies of Bengal 
and the Punjab will sit in two parts according to Muslmi majority 
districts and non-Muslirn majority districts 

This 18 only a preliminary step of a purely temporary nature, 
as it 18 evident that for the purposes of a final paitition of these- 
provinces a detailed investigation of boundary questions will be 
needed , and as soon as a decision involving partition has been 
taken for either province a boundary commission will be set 
up by the Governor-General the membership and terms of 
reference of which will be settled in consultation with those 
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concerned It will be instructed to demarcate tbe boundaries of 
the two parts of the Punjab on the basis of ascertaining the 
contiguous majority areas of Muslims and non-Muslims It will 
also be instnlcted to take into account other factors. Similar 
instructions will be given to the Bengal Boundary Commisaioh. 

The Ijegislative Assembly of Sind (excluding Europeans) will 
at a special meeting also take its own decision on the alternatives 
mentioned above 

The position of the North-West Frontier Province is 
exceptional in view of its geographical situation and other 
considerations Though two of its three representatives are 
participating in the existing Constituent Assembly it must be 
given an opportunity to reconsider its position, if the whole or 
any part of the Punjab decides not to join the existing Assembly 
Accordingly, in such an event, a referendum will be made to the 
electors of the present Legislative Assembly in the North-West 
Frontier Province to choose which of the alternatives mentioned 
above they wish to adopt The referendum will be held under 
the aegis of the Governor-General and in consultation with the 
provincial government 

Airangeinents will be made to ascertain the views of British 
Baluchistan as to which Constituent Assembly it desires to 
join 

The Svlhet district of Assam is contiguous to Bengal and is 
predominantly Muslim If it is decided that Bengal should be 
partitioned, a referendum will be held in Svlhet district under 
the aegis of the Governor-General and m consultation with the 
provincial government to decide whether that district should 
form part of the Assam province or should be amalgamated w'lth 
the new' proMnce of Eastern Bengal, if that province agi'ees. If 
the lefereuduni results in favour of amalgamation with Eastern 
Bengal, a Boundary Commission will be set up to demarcate 
the Muslim majority areas of Sylhet district and contiguous 
Muslim majority areas of adjoining districts, which will then be 
tiansferred to Eastern Bengal 

If it IS decided that Bengal and the Punjab should be 
partitioned, it will be necessary to hold fresh elections to choose 
their representatives on the Constituent Assembly The follow- 
ing numbers are presciibed on the basis ot roughly one representa- 
tive to a million of the population West Bengal, 15 General 
and 4 Alusliins, East Bengal, 12 General and 29 Muslims; 
West Punjab, 3 General, 12 Muslims and 2 Sikhs, East Punjab, 
6 General, 4 Muslims and 2 Sikhs, Sylhet district, 1 General 
and 2 Muslims In accordance with the mandates given to 
them these representatives will either join the existing 
Constituent Assembly or form the new Constituent Assembly. , 

Negotiations will have to be initiated on administrative 
consequences of any partition lhat may have been decided upon. 
27 a 
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These decisions relate only to British India; the policy in 
regard to Indian States as contained in the Cabinet Mission’s 
statement remains unchanged. 

The major political parties have repeatedly emphasized their 
desire that there should be the earliest possible transfer of power 
in India His Majesty’s Government are willing to anticipate 
the date of June 1948 for the handing over of power by setting 
up an independent Indian Government or Governments at an 
even earlier date Accordingly, legislation will be introduced 
durmg the current session of Parliament for the transfer of 
pow'er this jear on a Dominion Status basis to one or two 
successor authorities according to the decisions taken as a result 
of this announcement This will be w’lthout prejudice to the 
right of* the Indian Constituent Assemblies to decide in due 
course whether or not the part of India m respect ot which 
they have authority will lemain within the British Common- 
wealth 

54 MAIN PROVISIONS OF 
THE INDIA INDEPENDENCE ACT. 1947 

As from 15 August 1947, two independent Dominions shall 
be set up in India, to be known respectively as India and 
Falustan 

From 15 August 1947, the province of Bengal as constituted 
under the Act of 19S5 shall cease to exist, and there shall be 
constituted ui lieu thereof two new provinces to be known 
respectively as West Bengal and East Bengal If the referendum 
in the district of Sylhet in the province of Assam favouis 
amalgamation of that district with the pioiince of East Bengal, 
that part of Assam will form pait of East Bengal 

The boundaries of the provinces of East Bengal and West 
Bengal, and also of the province of Assam if the referendum 
in Sylhet district favours its amalgamation with F.ast Bengal, will 
be determined by the award ot a Boundary Comniissiou upjioint- 
ed for that purpose 

From 15 August 1947, the province of the Punjab as consti- 
tuted under the Act of 1935 shall cease to exist, and there shall 
be constituted two new provinces to be know'n respectively as 
the West Punjab and the East Punjab 

The boundaries of the tw'o piovinces will be finalh determined 
by the award of a Boundary Coimnission appointed lor that 
purpose 

The territories of Pakistan shall comprise the provinces of 
East Bengal, the West Punjab, Sind, British Baluchistan and 
the North-West Frontier Province if the referendum held in 
that province favours its joining the Constituent Assembly of 
Pakistan 

The territories of India wjll comprise the rest of British 
India, • 
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Fot each of the new Dominions there shall be a Governor* 
General appointed by His Majesty; the same person may be 
the Governor-General of both the new Dominions unless the 
Legislature of either Dominion makes a law to the contrary. 

The legislature of each Dominion shall have full power to 
make laws for that Dominion, including laws having extra- 
territorial operation 

No law made by a Dommion shall be void or inoperative on 
the ground that it is repugnant to the laws of England or to the 
provisions of this or any existing or future Act of the British 
Parliament. 

The Governor-General shall have full power to assent m His 
Majesty’s name to a law passed by the legislature of the 
Dominion, disallowance of such laws by His Majesty or their reser- 
vation for the signification of His Majesty’s pleasure shall cease 

No Act of the British Parliament shall extend to a Dominion 
unless extended to it by a law of the legislature of that Dominion 

From 15 August 1947, the British Government have no res- 
ponsibility as respiects the Government of any of the territories 
which, immediately before that day, were included in British 
India 

From 15 August 1947, the suzeramty of His Majesty over 
the Indian States lapses, and with it all treaties and agreements 
in force between His Majesty and Rulers of Indian States, all 
functions e.vercisable by His Majesty m regard to them, all 
obligations of His Majesty towards them and all powers rights, 
authority or juriscliotioii exercisable by His Majesty by treaty, 
grant, usage, etc. 

From 15 August 1947, also lapse any treaties or agreements 
between His Majesty and anv persons havmg authority m the 
Tribal areas, and all power, lights, authority or jurisdiction 
exercisable by His Majesty in relation to Ttibal areas by treaty, 
grant, usage, etc 

The words ‘India Imperator and ‘Emperor of India' shall 
be omitted from, the Royal style and titles 

The Constituent Assembly of a Dominion wall, in the first 
instance, function as its legislature 

Till the framing of a constitution, each Dominion and its 
proMiices will be goierned as nearly as possible in accordance 
with the Act_of 1935 but the British Government will not 

* In urcordance ivitli this provision which empowers the Governor-General 
to modify the Act of 1935, a draft adaptation of the latter in its application 
to the Dominion of India has been prepared 

The main features of the draft are that b« many as 105 out of the total 
of 321 sections in the Act of 1935 will disappear from 15 August 1947 
Numerous sub-Sections and the first and second Schedules have also been 
omitted Amoug the clauses that will go are those relating to the Crown'* 
relationship with Indian States, Special Responsibilities of the Governor- 
General and Governors, Supermtendence of the Secretary of State, India 
Office, Commeroial Safeguards, etc.* 
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exercise any form of control over any Dominion or province, the 
Governor-General and the Governors will cease to act in their 
discretion or in their individual judgement, and no provmcial 
Bill will be reserved for the sigmdcation of His Majesty’s pleasure 
or assent. 

The Governor-General shall make provision for bringing this 
Act into effective operation, for dividing between the new 
Dominions, and among the new provmces, the powers, rights, 
duties, property and liabilities of the Governor-General-in- 
Couneil, for making other necessary changes, for authorizing the 
continued canning on foi the time being of services and activities 
previously earned on behalf of Biitish India as a whole, for re- 
gulating the monetary system and matters pertaining to the 
Resene Bank of India 

No recruitment will hereafter be made to Services under the 
Crown by the Secretary of State 

All seivants appointed by the Secretary of State and all judges 
of High Courts who continue to serve after 15 August 1947 
m any of the new Dominions shall be entitled to receive from 
the Government the same or similar conditions of service us the 
changed circumstances may permit , 

The* Indian armed forces will be divided between the new 
Dominions Provision will be made for facilitating the with- 
draw'ul of non-Indian forces fiom the new Dominions 
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States, 119-51, sire and variety 
of the country. 174-5, the Indian 
States, 175-7 , British Indian 
provinces, 177-8, essential unity 
of India, 178-9, obstacles to 
federation, 179-81, arguments 
against, 181-2, conditions for 
establishment, 184-5, Instru- 
ment of accession, 184 , resump- 
tion of powers by the Crown and 
their redistribution, 183, three 
lists of subjects 185-8, residuary 
pciwers, 18b, position and powers 
of the Crown, 189-90, djar. hv. 
l‘iO-l . Governor-Geiitral three 
ways of exercising powir, 
192, relaticms with the exeriitive 
and the legislature, 193, coiitrof 
over provinces, 194. Rp< cisl 
Itesponsjbilities, ]'t4-5 procla- 
mation in an cuiirgcncv, 196 
Cminselldrs, 195-6, Financial 
Adviser, 196, Conned of Mini- 
sters, 197-8, Inslrument of 
Instriirfions, 197 legislature, 
composition of ihe 'hanibers, 
200, eleitions to lluiii, 201-2, 
tenure and povMrs, 203 repre- 
sintativcs of British India on 
the Council of State and the 
Assembly, 203-4 seats assigned 
to the States, 205-li t fleet of 
the changes, 206-9, federal 
budget, 206, 215 ](i, the Federal 
Court 210-12, federal finance, 
fediral sources of revenue, 214, 
assignments to provinces 214- 
15, subventions, 216 Federal 
Railway Authority, ‘219-22 

Federal Court of India, the, creation 
and constitution. 210-11 , quali- 
fications of judges, 211 , salaries 
of judges, 211, appeals to, 211 , 
unifying influence, 211 

Federal List, 186 


Glndhi-lrwin Pact, 43 
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OoTernor ! 

Barly history, 986; under dyarchy 
eiectitive and legislative powers, 
244-6, emergency powers, 245, 
relations with ministers, 246-9, 
certification, 246 , 257 . 

U nder provincial autonomy • salary 
and allowances, 275, 276, quali- 
fications and appointment, 274- 
8, powers, threefold classification 
of, 278-80, executive powers, 
280-4, powers over police, 283, 
legislative powers, 284-7, finan- 
cial powers, 287-8, Special Res- 
ponsibilities, 288-9, 3.33-5, 

emergency powers, proclsn a- 
tions, 2^-92 Instrument of 
Instructions, 292-5 , secretarial 
staff, 295-6 
Governor-General 

Before the introduction of Fede- 
ration history of office, 88-91, 
appointment, qualifications, 
tenure, leave 91-9, relations 
with Executive Council. 92-4 
certification, 95-6, 141, ordi- 

nances, 129-30 , 211-12, 323-21. 
Crowns Representative, 97. 191, 
215 

After the introduction of Fede- 
ration Power of appointing , 
Counsellors and Financial I 
Adviser, 193, 195-0, three wavs | 
of exercising power, 192-3, legis- 
lative powers, 193-4, Special 
Responsibilities. 194-5, 333-5 

Government, His Majestv’s, decla- 
ration of 1947, 423 I 

Hastings, Warren, 5 , 90, 93. 9J, 121, 
355 369. 377, 390, 403 

High Commissioner for India, 
appointment, 69 duties, 70. 71, 
changes made bv Act of 1935, 
71 

India Council, reasons for creation 
59 60, historj , 60-3; business 
methods, bJ, Indian criticism, 
(>3, abolition, (i3-4 

India Offiie, 50 

Indian Revolt, 6 

Instrument of Instructions, 199, 
29241. 304 

Irngstion, Commission of 1901, 39,3, 
report on famine, 3% 9 classifi- 
cation, 399, development, 39^ 


Judiciary, Collector’s dual power, 

365, arguments for and against, 
366-7, Ilbert BiU, 864; Eactal 
Distinctions Committee, 364-6, 
see Appeals 

Land Revenue, Taxation Committee, 
375-6, administration, 376, 
Land Settlements, history, 
368-70, zamindan, 368, 370-3. 
ryotwan, 370-1, systems in 
Madras, Bombay, Agra, 371-2, 
Punjab and C P 372 , basis of 
assessment, 372-3, permanent 
settlement, 370, 371, S73-5 

Legislature 

General importance, 110-11, func- 
tions, 111-12, resolutions, votes 
of no-confidenre, adjournments 
and interpellation, 111-12, 
franchise, 113-14, bicameral 
svsUm, 117-19 

Central history to 1861, 124-8, 
Acts of 1861, 1892, 1909, 1919, 
12345 . nee Council of State, see 
Legislative Assembly, proc^Jure 
of work, 136-9, stages aaf a 
Bill, 137, 139 the Budget, 138, 
139, conflicts between the upper 
and lower chambers, 139-42 in 
direct influence on the executive 
144-6 

Federal see Federation of India 
Provincial, before the Act of 1935 
history to 1861, 236-8, Acts of 
1861 1892 and 1909 , 237-41, 

strength of Legislative Coimcils 
254-5, proportion of electors, 
255 , control over tranaferred de- 
partments, 255-6, relation to the 
reserved half, 256 , indirect 
influence, 257, relations with 
Executive Council. 255-7 
Provincial, after the Act of 1936- 
Bicameral systems. 311-12, 
tenure of ebanibers. 312, consti- 
tiiti.ui 312-16, 347-8, franchise. 
316-22 , functions and powers, 
322-0, privileges and salary of 
members. 325-7 , conflict between 
the chambers. 327 . control over 
Ministers 328-9, finance 329-30, 
control over services, 330-2 
Legislative Assembly, constitution. 
131-2, 146 franchise, 132; 

President, 132-3, powers and 
functions, 133-5 , nou-votable 
and votable items, 134-6, ficani:* 
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oommittee, 135. Public Aocouois 
ComnuUee, 186 

Ziieuteuaut-GoTernors, tee Provmces 
Local Boards, history, 347, Besoln- 
tion of 1018, 346, development 
after Montford Pcforms, 346-7, 
functions of, 347-8, sources of 
income, 351, franchise, 340, see 
Taluka Boards and I’anchajats 
Lamley, Sii Eoger, 337-8 


Mamlatdar, see District 
Meston Settlement, 168-70 , 232 
Ministers . 

Under Dyarchy, cieated by Act of 
1919, ‘246-7, responsibility to 

legislature, 246, effect ot the 
^nominated members, ‘247-8, 
appointment, tenure, salary, 247, 
30*2, 315 , lack of collective 

responsibility, 248, relations 
with governor, 248-50, consul- 
tations with Executive Coun- 
cillors, 196-9, 249, ‘250-7 
Under Provincial Autonomy 

appeyntment, 297-300, qualifi- 
cations, 300-1, tenure and salary. 
Ml-4, collective responsibility, 
304-5, Prime Minister or 
IVemier, 305-9, control by 
proimcial legislature, 328-9 
Montagu, E S , 38, 48, 77. 249, 250 
Moutagu-Chelmsford Beport , ^40 
126, 353 

Morley, Lord, 32 , 56, 100, 125, 239. 
240, 389 

Morley-Minto Beforms, policy of 
association, 31-5, 100-1, 124-5, 
143, 239-40 

Muddimsn ('ommittcc, report on Ser- 
vices, 41, 244, 251 , 252 
Muncipalities, early history, 346, 
Bipon's reform, 346, Besolii 
tion of 1918, 346, after the 
Montford Beforms, 346-7, obli- 
gatory and difv relionary func- 
tions, 3.50, typiN, ,348, soiiries 
of income, 361, franc lose in 
Bombay, 349 

Niemevir, hir (Klo, '209, 271-3 
Non-regiilafion frrojntes, 231 

Ordinances, 96, ‘280 

Panebayats, 3-18 


Parliamentary inqnines (into the 
comfiany's 22-4) Parba- 

mentary control over East India 
Company, 26-30, 72; over Secre- 
tary of State, 7!^; establishment 
of conventions, 74-6; Fiscal 
Autonomy Convention and its 
defects, 76-9, view of Joint 
Parliamentary Committee, 79 , 
concept of reciprocity, 80, 
criticism, 80-1, Mr Cbamberlain’s 
statement, 81-2 

Parliamentary Under-Secretary of 
State, 4^50 

Permanent Settlement, 369-70, 371, 
373-6 

Permanent Under-Secretarv of Stale, 
50 

Plassey, battb of, 4, 17 
Pitt's India Act, tee Acts 
Privy Council '163 
Proclamations by Governor, 280 91 
Provinces . 

Growth fa. lories and governors, 
224-5. 1 1 nIrali.'Btion under 

Governor-General ‘227-8 Lieu- 
tenant Govirnors' and Chief 
Cominissioni rs , 229-30, '235-6, 

Kfgulatioii and Non regulation, 
281, irregular fotiiiafion, ‘2.M-2: 
alteration of hoiindaries, 233, 
area and )aipiilatinn. '26'2 
After the t ol 19,16 Ni w 
status, '258-9, provimes tislay, 
2-59-6], thtir area and popu- 
lation, 270, Berar, '2.59, Ktcliid- 
ed Areas, 259 60. law-making 
powir, '2l>3-5, c\ecutivt power, 
21>.5 9, finaiirial [lowers, 26')-73, 
additional sources of tsvatiuD, 
•270-2, subventinna, 272-3, power 
of borrowing, 273 
Provincial autonomy. Congress de- 
mands, 33-1, \ leertiy 8 state- 

ment, 334-.) , Congress ministries, 
.335-7, crisis in 1 I’ and Bihar, 
336, B|ip<uatiiipnl of Ministers, 
281, 297-,3()0, position of Services, 
'283, 309-10, Bombay Governor’s 
view's, 337-8 
Prwnncial List, 187 


Bsilways, guaranteed, 218. State 
ownurahtp and t'ompany manage- 
ment, 218, A'-kworth Committee 
218, State management, ‘ilO; 
separate Kail'way Budget. ‘219, 
a Kailway Board, 219, Federal 
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Bailuay Aatbonty;, 230^1; Fund, 
l^ilway Tnbttfiftl) 231-2 
Begolatmg Act, the, see Acts 
Begulation Provinces, 231 
Bevenue Courts, see Courts 
Bcserved subjects, ,ee Dyarchy 
Brand Table Conference, 42, 48-4 
Byotaari, see Land Settlements 


Secretary of State for India, creation 
of office, 47; qualifications, 47-8, 
appointment, 48 , responsibility 
to the Cabinet, 48-9; subordi- 
nation to Parliament, 49, tenure, 
49, India Office, 60, salary and 
expenses, 60-2, poaers and func- 
tions, S3-4 , Advisers, relation 
ailh, 54, 63-5, relations nith 
the Governor-General, 55-6, 
reasons for extensive powirs, 
57-8, instances of the assertion 
of hia pov-er, 57-8 
Secretaries 

Secretary in the Central Govern- 
ment, 107, in the Provincial 
Government, 381-3 Governors, 
295, Parliamentary, 303 
Services, Public, early history 377- 
80, position in dyarchual govern- 
ment, 350-1, Indians and the 
ICS, 378, .381 , position before 
Montford Reforms, 380, Imperial, 
Provincial and subordinate grad* s, 
379, A*t of 1919, .381-2, The 
Iieo Commission, 382 3, M'lddi- 
man Committee'-, vu-w- '18,3-4, 
Superior Services under Pvarchv, 
360-1, 380-4, under provini lal 
autonomy, 384-7 Pobli* ^ervoc 
eVimmisBions, 387, control by 
IcgislAInren after Ait of lOS,'), 
385-6, criticism, 387-9 


Special Beaprawbilitiea, 194-5, 266-9, 
838-4 * 

States, Indian, 176-7 , eu Fedentmik 
of India 

Snbaidiary alhanea, S-6 
Simon Commusion, 42, 171, 172 

Taluka Boards, 347 


Dnitary government 
Before the Montford Eetorms : 
creation of a centralized govern- 
ment, 152-3, crairal control over 
provincial finance, 163-60; 
Mayo's decentralization, 164-5; 
five-year contracts, 155-6, central, 
provincial, and divided subjects, 
156-7, 156, taxation and bojdh'w- 
ing, 158-9, central control ever 
provnncial legislation, 160^1, 
central control over provnciaf 
I administration, 163-5 

j After the Montford Reforms cen- 
tral and provincial lists, 166-7, 
relaxation of financial control, 
lii7 70, provincial lon^ibiiVons, 
168-70, relavation of Tegislativft 
I control. 170-1 of adiimiisTrative 

control, 171-3 
r nivcrsilics, 391-3 


I 3 ilJape officials, 313-4, sanitary 
Coinmittees, 34 7 8, Fanchavats, 
348 


White Paper of 1933, 44 


Zamindari 368-70 , 370-3 





